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and when you must submit it. You
must, within the specified time period,
provide additional information or re-
quest that the OTS suspend processing
of the notice. If you fail to act within
the specified time period, the OTS may
treat the notice as withdrawn or may
review the application based on the in-
formation provided.

§563.580 What standards and proce-
dures will govern OTS review of the
substance of my notice?

The OTS will disapprove a notice if,
pursuant to the standard set forth in 12
U.S.C. 183li(e), the OTS finds that the
competence, experience, character, or
integrity of the proposed director or
senior executive officer indicates that
it would not be in the best interests of
the depositors of the savings associa-
tion or of the public to permit the indi-
vidual to be employed by, or associated
with, the savings association or sav-
ings and loan holding company. If the
OTS disapproves a notice, it will issue
a written notice that explains why the
OTS disapproved the notice. The OTS
will send the notice to the savings as-
sociation or savings and loan holding
company and the individual.

§563.585 When may a proposed direc-
tor or senior executive officer begin
service?

(a) A proposed director or senior ex-
ecutive officer may begin service 30
days after the date the OTS receives all
required information, unless:

(1) The OTS notifies you that it has
disapproved the notice; or

(2) The OTS extends the 30-day period
for an additional period not to exceed
60 days. If the OTS extends the 30-day
period, it will notify you in writing
that the period has been extended, and
will state the reason for the extension.
The proposed director or senior execu-
tive officer may begin service upon ex-
piration of the extended period, unless
the OTS notifies you that it has dis-
approved the notice during the ex-
tended period.

(b) Notwithstanding paragraph (a) of
this section, a proposed director or sen-
ior executive officer may begin service
after the OTS notifies you, in writing,
of its intention not to disapprove the
notice.
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§563.590 When will the OTS waive the
prior notice requirement?

(a) Waiver request. (1) An individual
may serve as a director or senior exec-
utive officer before filing a notice
under this subpart if the OTS issues a
written finding that:

(i) Delay would threaten the safety
or soundness of the savings associa-
tion;

(ii) Delay would not be in the public
interest; or

(iii) Other extraordinary cir-
cumstances exist that justify waiver of
prior notice.

(2) If the OTS grants a waiver, you
must file a notice under this subpart
within the time period specified by the
OTSs.

(b) Automatic waiver. An individual
may serve as a director before filing a
notice under this subpart, if the indi-
vidual was not nominated by manage-
ment and the individual submits a no-
tice under this subpart within seven
days after election as a director.

(c) Subsequent OTS action. The OTS
may disapprove a notice within 30 days
after the OTS issues a waiver under
paragraph (a) of this section or within
30 days after the election of an indi-
vidual who has filed a notice and is
serving pursuant to an automatic waiv-
er under paragraph (b) of this section.

PART 563b—CONVERSIONS FROM
MUTUAL TO STOCK FORM

Sec.
563b.1 Scope of part.
563b.2 Definitions.

Subpart A—Standard Conversions

563b.3 General principles for conversions.

563b.4 Notice of filing; public statements;
confidentiality.

563b.5 Solicitation of proxies; proxy state-
ment.

563b.6 Vote by members.

563b.7 Pricing and sale of securities.

563b.8 Procedural requirements.

563b.9 Conversion of a savings association
in connection with the formation of a
holding company.

563b.10 Conversion of a savings association
through merger with an existing holding
company or stock savings association.

563b.11 Convenience and needs consider-
ations.
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Subpart C—Voluntary Supervisory Stock
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563b.23 Authorization of supervisory conver-
sions.

563b.24 Qualification for supervisory conver-
sion of SAIF-insured associations.

563b.256 Qualification for supervisory conver-
sion of BIF-insured savings associations.

563b.26 Viability of converted savings asso-
ciation.

563b.27 Application for voluntary
visory stock conversion.

563b.28 Liquidation account.

563b.29 Procedural requirements.
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563b.31 Sale of conversion stock.

563b.32 Expenses.

563b.33 Employment contracts.
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563b.100
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563b.101 Form PS—Proxy Statements.
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AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464,
1467a, 2901; 15 U.S.C. 78c, 781, 78m, 78n, 78w.

SOURCE: 54 FR 49596, Nov. 30, 1989, unless
otherwise noted.

Form AC—Application for Conver-

§563b.1 Scope of part.

(a) General. Except as the Office may
otherwise determine, the provisions of
this part shall exclusively govern the
conversion of mutual savings associa-
tions to capital stock associations, and
no mutual savings association shall
convert to the capital stock form with-
out the prior written consent of the Of-
fice. The Office may grant a waiver in
writing from any requirement of this
part for good cause shown.

(b) Provisions of prescribed forms. Any
provision in a form prescribed under
this part and covering the same subject
matter as any provision of this part
shall have the same force and effect as
if it were a provision of this part ex-
cept as it relates to information not
deemed material.

(c) Conflicts with State law. (1) In the
event an applicant finds that compli-
ance with any provision of this part
would be in conflict with applicable
State law, the applicant may file a
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written request for waiver of compli-
ance with such provision by the Office.
Such request may be incorporated in
the application for conversion; other-
wise, the applicant shall file four cop-
ies of such request.

(2) In making any such request, the
applicant shall:

(i) Specify the provision or provisions
of this part with respect to which the
applicant desires waiver;

(ii) Furnish an opinion of counsel
demonstrating that applicable State
law is in conflict with the specified
provision or provisions of this part; and

(iii) Demonstrate that the requested
waiver would not result in any effects
that would be inequitable or detri-
mental to the applicant, its account
holders or other savings associations or
be contrary to the public interest.

§563b.2 Definitions.

(a) As used in this part and in the
forms under this part, the following
definitions apply, unless the context
otherwise requires:

(1) Acting in concert. The term ‘‘act-
ing in concert’ shall be defined as pro-
vided in §574.2(c).

(2) Affiliate. An ‘‘affiliate’ of, or a
person ‘‘affiliated’” with, a specified
person, is a person that directly, or in-
directly through one or more inter-
mediaries, controls, or is controlled by,
or is under common control with, the
person specified.

(3) Amount. The term ‘‘amount”,
when used in regard to securities,
means the principal amount if relating
to evidences of indebtedness, the num-
ber of shares if relating to shares, and
the number of units if relating to any
other kind of security.

(4) Applicant. An ‘“‘applicant’ is a sav-
ings association which has applied to
convert pursuant to this part.

(b) Associate. The term ‘‘associate’’,
when used to indicate a relationship
with any person, means:

(i) Any corporation or organization
(other than the applicant or a major-
ity-owned subsidiary of the applicant)
of which such person is an officer or
partner or is, directly or indirectly, the
beneficial owner of 10 percent or more
of any class of equity securities,

(ii) Any trust or other estate in
which such person has a substantial
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beneficial interest or as to which such
person serves as trustee or in a similar
fiduciary capacity, except that, for the
purposes of §563b.3 (c)(6), (c)(7), (c)(9),
and (d)(4), it does not include any tax-
qualified employee stock benefit plan
or non-tax-qualified employee stock
benefit plan in which a person has a
substantial beneficial interest or
serves as a trustee or in a similar fidu-
ciary capacity, and that, for the pur-
poses of §563b.3(c)(8), it does not in-
clude any tax-qualified employee stock
benefit plan, and

(iii) Any relative or spouse of such
person, or any relative of such spouse,
who has the same home as such person
or who is a director or officer of the ap-
plicant or any of its parents or subsidi-
aries.

(6) Association members. The term ‘‘as-
sociation members” refers to persons
who, pursuant to the charter or bylaws
of the applicant, are eligible to vote at
the applicant’s meeting at which con-
version will be voted upon.

(7) BIF. The term ‘“BIF” means the
Bank Insurance Fund, as established
by the Federal Deposit Insurance Act,
12 U.S.C. 1811 et seq.

(8) Broker. The term ‘“‘broker’ means
any person engaged in the business of
effecting transactions in securities for
the account of others.

(9) Capital stock. The term ‘‘capital
stock’ includes permanent stock, guar-
anty stock, permanent reserve stock,
or any similar certificate evidencing
nonwithdrawable capital.

(10) Charter. The term ‘‘charter’ in-
cludes articles of incorporation, arti-
cles of association, or any similar in-
strument, as amended, effecting (either
with or without filing with any govern-
mental agency) the organization or
creation of an incorporated or unincor-
porated person.

(11) Control. The term ‘‘control’” (in-
cluding the terms ‘‘controlling’’, ‘‘con-
trolled by”’, and ‘“‘under common con-
trol with”’) means the possession, di-
rectly or indirectly, of the power to di-
rect or cause the direction of the man-
agement and policies of a person,
whether through the ownership of vot-
ing securities, by contract, or other-
wise.

(12) Dealer. The term ‘‘dealer’ means
any person who engages either for all

§563b.2

or part of his or her time, directly or
indirectly, as agent, broker, or prin-
cipal, in the business of offering, buy-
ing, selling, or otherwise dealing or
trading in securities issued by another
person.

(13) Director. The term ‘‘director”
means any director of a corporation or
any person performing similar func-
tions with respect to any organization
whether incorporated or unincor-
porated.

(14) Eligibility record date. The term
‘‘eligibility record date’” means the
record date for determining eligible ac-
count holders of a converting associa-
tion.

(15) Eligible account holder. The term
eligible account holder means any person
holding a qualifying deposit as deter-
mined in accordance with §563b.3(e) of
this part, but shall include only those
account holders with savings accounts
in place for a minimum of one year
prior to board of director adoption of
the plan of conversion.

(16) Employee. The term employee does
not include a director or officer.

(A7) Equity security. The term ‘‘equity
security’” means any stock or similar
security; or any security convertible,
with or without consideration, into
such a security, or carrying any war-
rant or right to subscribe to or pur-
chase such security; or any such war-
rant or right.

(18) FDIC. The term ‘“‘FDIC” means
the Federal Deposit Insurance Corpora-
tion, as established by the Federal De-
posit Insurance Act, 12 U.S.C. 1811 et
seq.

(19) Local community. The term local
community includes all counties in
which the converting association has
its home office or a branch office, all
zip code areas corresponding to the
converting association’s delineated
Community Reinvestment Act service
area, each county’s metropolitan sta-
tistical area and/or such other area or
category as delineated by the savings
association and provided for in the plan
of conversion, as approved by the OTS.

(20) Market Maker. The term ‘“‘market
maker” means a dealer who, with re-
spect to a particular security:

(i) Regularly publishes bona fide,
competitive bid and offer quotations in
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a recognized
system; or

(ii) Furnishes bona fide competitive
bid and offer quotations on request;
and

(iii) Is ready, willing and able to ef-
fect transactions in reasonable quan-
tities at his or her quoted prices with
other brokers or dealers.

(21) Material. The term ‘‘material”’,
when used to qualify a requirement for
the furnishing of information as to any
subject, limits the information re-
quired to those matters as to which an
average prudent investor ought reason-
ably to be informed before purchasing
an equity security of the applicant, or
matters as to which an average pru-
dent association member ought reason-
ably to be informed in voting upon the
plan of conversion of the applicant.

(22) Member. The term ‘member”’
means any person qualifying as a mem-
ber of a savings association pursuant
to its charter or bylaws.

(23) Offer. The term ‘‘offer”’, ‘“‘offer to
sell”’, or ‘“‘offer of sale” shall include
every attempt or offer to dispose of, or
solicitation of an offer to buy, a secu-
rity or interest in a security, for value.
These terms shall not include prelimi-
nary negotiations or agreements be-
tween an applicant and any under-
writer or among underwriters who are
or are to be in privity of contract with
an applicant.

(24) Office. The term ‘‘Office’”” means
the Office of Thrift Supervision.

(25) Officer. The term ‘‘officer’” means
the chairman of the board, president,
vice-president, secretary, treasurer or
principal financial officer, comptroller
or principal accounting officer, and any
other person performing similar func-
tions with respect to any organization
whether incorporated or unincor-
porated.

(26) Person. The term ‘‘person’ means
an individual, a corporation, a partner-
ship, an association, a joint-stock com-
pany, a trust, any unincorporated orga-
nization, or a government or political
subdivision thereof.

(27) Proxy. The term ‘“‘proxy’’ includes
every form of authorization by which a
person is, or may be deemed to be, des-
ignated to act for an association mem-
ber in the exercise of his or her voting
rights in the affairs of a savings asso-

inter-dealer quotation
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ciation. Such an authorization may
take the form of failure to dissent or
object.

(28) Purchase. The terms ‘‘purchase”
and ‘“‘buy” include every contract to
purchase, buy, or otherwise acquire a
security or interest in a security for
value.

(29) Regional Director. The term re-
gional director means the senior rep-
resentative of the Director of the Of-
fice of Thrift Supervision for all mat-
ters dealing with examination and su-
pervision of savings associations in the
region in which the converting savings
association has its principal office.

(30) SAIF. The term ‘‘SAIF” means
the Savings Association Insurance
Fund, as established by the Federal De-
posit Insurance Act, 12 U.S.C. 1811 et
seq.

(31) Sale. The terms ‘‘sale’ and ‘‘sell”
include every contract to sell or other-
wise dispose of a security or interest in
a security for value; but such terms do
not include an exchange of securities in
connection with a merger or acquisi-
tion approved by the Office.

(32) Savings account. The term ‘‘sav-
ings account’ has the same meaning as
in part 561 of this chapter and includes
certificates of deposit.

(33) Savings association. The term
‘“‘savings association’ has the same
meaning as in part 561 of this chapter.

(34) Security. The term ‘‘security’’ in-
cludes any note, stock, treasury stock,
bond, debenture, transferable share, in-
vestment contract, voting trust certifi-
cate, or in general, any instrument
commonly known as a ‘‘security’; or
any certificate of interest or participa-
tion in, temporary or interim certifi-
cate for, receipt for, or warrant or
right to subscribe to or purchase, any
of the foregoing.

(3b) Solicitation; solicit. The terms ‘‘so-
licitation” and ‘‘solicit’ refer to:

(i) Any request for a proxy whether
or not accompanied by or included in a
form of proxy;

(i) Any request to execute, not exe-
cute, or revoke a proxy; or

(iii) The furnishing of a form of proxy
or other communication to association
members under circumstances reason-
ably calculated to result in the pro-
curement, withholding, or revocation
of a proxy.
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The terms do not apply, however, to
the furnishing of a form of proxy to an
association member upon the unsolic-
ited request of such association mem-
ber, the performance of acts required
by §563b.5(f), or to the performance by
any person of ministerial acts on be-
half of a person soliciting a proxy.

(36) Subscription offering. The term
“‘subscription offering’’ refers to the of-
fering of shares of capital stock,
through nontransferable subscription
rights issued to:

(i) Eligible account holders as re-
quired by §563b.3(c)(2);

(ii) Supplemental eligible account
holders as required by §563b.3(c)(4);

(iii) Members entitled to vote at the
meeting called to consider the conver-
sion as required by §563b.3(c)(5);

(iv) Directors, officers and employ-
ees, as permitted by §563b.3(d)(2); and

(v) Eligible account holders, supple-
mental eligible account holders, and
voting members as permitted by
§563b.3(d)(3).

(387) Subsidiary. A ‘‘subsidiary’” of a
specified person is an affiliate con-
trolled by such person, directly or indi-
rectly through one or more inter-
mediaries.

(38) Supplemental eligibility record date.
The term ‘‘supplemental eligibility
record date’’ means the supplemental
record date for determining supple-
mental eligible account holders of a
converting association required by
§563b.3(c)(4). The date shall be the last
day of the calendar quarter preceding
the Office’s approval of the application
for conversion.

(39) Supplemental eligible account hold-
er. The term ‘“‘supplemental eligible ac-
count holder” means any person hold-
ing a qualifying deposit, except offi-
cers, directors and their associates, as
of the supplemental eligibility record
date.

(40) Tazx-qualified employee stock ben-
efit plan. A ‘‘tax-qualified employee
stock benefit plan’ is any defined ben-
efit plan or defined contribution plan,
such as an employee stock ownership
plan, stock bonus plan, profit-sharing
plan or other plan, which, with its re-
lated trust, meets the requirements to
be ‘“‘qualified” under section 401 of the
Internal Revenue Code. A ‘‘non-tax-
qualified employee stock benefit plan”

§563b.3

is any defined benefit plan or defined
contribution plan which is not so quali-
fied.

(41) Underwriter. The term ‘‘under-
writer’” means any person who has pur-
chased from an applicant with a view
to, or offers or sells for an applicant in
connection with, the distribution of
any security, or participates or has a
direct or indirect participation in the
direct or indirect underwriting of any
such undertaking; but such term shall
not include a person whose interest is
limited to a commission from an un-
derwriter or dealer not in excess of the
usual and customary distributors’ or
sellers commission. The term ‘‘prin-
cipal underwriter” means an under-
writer in privity of contract with the
applicant or other issuer of securities
as to which he or she is the under-
writer.

(b) Terms defined in other parts of
this chapter, when used in this part,
shall have the meanings given in such
definitions, to the extent such defini-
tions are not inconsistent with the
definitions contained in this part, un-
less the context otherwise requires.

[64 FR 49596, Nov. 30, 1989, as amended at 59
FR 22732, May 3, 1994; 59 FR 61261, Nov. 30,
1994; 60 FR 66718, Dec. 26, 1995]

Subpart A—Standard Conversions

§563b.3 General principles for conver-
sions.

(a) Applicability of subpart. The provi-
sions of this subpart shall govern con-
versions undertaken pursuant to any
other subpart of this part unless clear-
ly inapplicable.

(b) General requirements. No applica-
tion for conversion shall be approved
by the Office if:

(1) The plan of conversion adopted by
the applicant’s board of directors is not
in accordance with the provisions of
this part;

(2) The conversion would cause the
applicant to fail to meet any regu-
latory capital requirement of §567.2 of
this chapter;

(3) The conversion may result in a
taxable reorganization of the applicant
under the Internal Revenue Code of
1986, as amended; or
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(4) The converted association would
not have its accounts insured by the
FDIC.

(¢c) Required provisions in plan of con-
version. The plan of conversion shall:

(1) Provide that the converting sav-
ings association shall issue and sell its
capital stock at a total price equal to
the estimated pro forma market value
of such stock in the converted savings
association, based on an independent
valuation, as provided in §563b.7.

(2) Provide that each eligible account
holder shall receive, without payment,
nontransferable subscription rights to
purchase capital stock in an amount
equal to the greater of the maximum
purchase limitation established for the
public offering or the direct commu-
nity offering pursuant to paragraph
(c)(6) or (d)(4) of this section, one-tenth
of one percent of the total offering of
shares, or 15 times the product (round-
ed down to the next whole number) ob-
tained by multiplying the total number
of shares of capital stock to be issued
by a fraction of which the numerator is
the amount of the qualifying deposit of
the eligible account holder and the de-
nominator is the total amount of quali-
fying deposits of all eligible account
holders in the converting savings asso-
ciation.

(i) In the event of an oversubscrip-
tion to capital stock pursuant to this
paragraph (c)(2), shares shall be allo-
cated among subscribing eligible ac-
count holders so as to permit each such
account holder, to the extent possible,
to purchase a number of shares suffi-
cient to make his or her total alloca-
tion equal to 100 shares.

(ii) Any shares not allocated in ac-
cordance with paragraph (c)(2)(i) of
this section shall be allocated among
the subscribing eligible account hold-
ers on such equitable basis, related to
the amounts of their respective quali-
fying deposits, as may be provided in
the plan of conversion.

3) Nontransferable subscription
rights to purchase capital stock re-
ceived by officers and directors and
their associates of the converting sav-
ings association based on their in-
creased deposits in the converting asso-
ciation in the one year period pre-
ceding the eligibility record date shall
be subordinated to all other subscrip-
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tions involving the exercise of non-
transferable subscription rights to pur-
chase shares pursuant to paragraph
(c)(2) of this section.

(4) Provide that, in plans involving
an eligibility record date that is more
than 15 months prior to the date of the
latest amendment to the application
for conversion filed prior to the Office’s
approval, a supplemental eligibility
record date be determined whereby
each supplemental eligible account
holder of the converting association
shall receive, without payment, non-
transferable subscription rights to pur-
chase capital stock in an amount equal
to the greater of the maximum pur-
chase limitation established for the
public offering or the direct commu-
nity offering pursuant to paragraph
(c)(6) or (d)(4) of this section, one-tenth
of one percent of the total offering of
shares, or 15 times the product (round-
ed down to the next whole number) ob-
tained by multiplying the total number
of shares of capital stock to be issued
by a fraction of which the numerator is
the amount of the qualifying deposit of
the supplemental eligible account hold-
er and the denominator is the total
amount of the qualifying deposits of all
supplemental eligible account holders
in the converting savings association
on the supplemental eligibility record
date.

(i) Subscription rights received pur-
suant to this paragraph (c)(4) shall be
subordinated to all rights received by
eligible account holders to purchase
shares pursuant to paragraphs (c)(2)
and (c)(3) of this section.

(ii) Any nontransferable subscription
rights to purchase shares received by
an eligible account holder in accord-
ance with paragraph (c)(2) of this sec-
tion shall be applied in partial satisfac-
tion of the subscription rights to be
distributed pursuant to this paragraph
(c)(4) of this section.

(iii) In the event of an oversubscrip-
tion to capital stock pursuant to this
paragraph (c)(4), shares shall be allo-
cated among the subscribing supple-
mental eligible account holders so as
to permit each such supplemental ac-
count holder, to the extent possible, to
purchase a number of shares sufficient
to make his or her total allocation (in-
cluding the number of shares, if any,
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allocated in accordance with paragraph
(c)(2) of this section) equal to 100
shares.

(iv) Any shares not allocated in ac-
cordance with paragraph (c)(4)(iii) of
this section shall be allocated among
the subscribing supplemental eligible
account holders on such equitable
basis, related to the amounts of their
respective qualifying deposits, as may
be provided in the plan of conversion.

(6) Provide that association voting
members who are not either eligible
account holders or supplemental eligi-
ble account holders shall receive, with-
out payment, nontransferable subscrip-
tion rights to purchase capital stock in
an amount equal to the greater of the
maximum purchase limitation estab-
lished for the public offering or the di-
rect community offering pursuant to
paragraph (c)(6) or (d)(4) of this section,
or one-tenth of one percent of the total
offering of shares.

(i) Subscription rights received pur-
suant to this paragraph (c)(5) shall be
subordinated to all rights received by
eligible account holders and supple-
mental account holders to purchase
shares pursuant to paragraphs (c)(2),
(¢)(3), and (c)(4) of this section.

(ii) In the event of an oversubscrip-
tion to capital stock pursuant to this
paragraph (c)(5), shares shall be allo-
cated among the subscribing voting
members on such equitable basis as
may be provided in the plan of conver-
sion.

(6) Provide that any shares of the
converting savings association not sold
to persons with subscription rights
shall be sold either in a public offering
through an underwriter or directly by
the converting savings association in a
direct community offering, subject to
the applicant demonstrating to the Of-
fice the feasibility of the method of
sale and to such conditions as may be
provided in the plan of conversion.
Such conditions shall include, but not
be limited to:

(i) Subject to the adoption in the
plan of conversion of the optional pro-
vision of paragraph (d)(4) of this sec-
tion, a condition limiting purchases in
the public offering or the direct com-
munity offering by any person together
with any associate or group of persons
acting in concert to not more than five
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percent (6%) of the total offering of
shares, except that any one or more
tax-qualified employee benefit plans
may purchase in the aggregate not
more than ten percent (10%) of the
total offering of shares. Shares held by
one or more tax-qualified employee
stock benefit plans and attributed to a
person shall not be aggregated with
other shares purchased directly by or
otherwise attributable to that person.

(ii) A condition requiring that orders
for stock in any public offering or di-
rect community offering shall first be
filled up to a maximum of two percent
of the conversion stock and thereafter
remaining shares shall be allocated on
an equal number of shares per order
basis until all orders have been filled.

(iii) A condition requiring the stock
to be offered and sold in the public of-
fering or the direct community offer-
ing to be offered and sold in a manner
that will achieve the widest distribu-
tion of the stock.

(iv) A condition that any direct com-
munity offering by the converting sav-
ings association shall give a preference
to natural persons residing in the asso-
ciation’s local community.

(7) Subject to the adoption in the
plan of conversion of the optional pro-
vision of paragraph (d)(4) of this sec-
tion, provide that the total shares that
any person and any associate or group
of persons acting in concert may sub-
scribe for or purchase in the conversion
shall not exceed five percent (5%) of
the total offering of shares, except that
any one or more tax-qualified em-
ployee benefit plans may purchase in
the aggregate not more than ten per-
cent (10%) of the total offering of
shares. Shares held by one or more tax-
qualified employee stock benefit plans
and attributed to a person shall not be
aggregated with shares purchased di-
rectly by or otherwise attributable to
that person.

(8) Provide that the officers and di-
rectors of the converting association
and their associates may purchase in
the conversion, up to thirty-five per-
cent (35%) of the total offering of
shares of the converting association
provided that the converting associa-
tion has less than $50 million in total
assets, and up to twenty-five percent
(25%) in the total offering of shares if
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the converting association has more
than $500 million in total assets. If the
converting association has between $50
million and $500 million, in total as-
sets, the maximum percentage shall be
equal to thirty-five percent (35%)
minus one percent (1%) multiplied by
the quotient of the total assets less $50
million divided by $45 million. For ex-
ample, for a converting association
with $275 million in total assets, the
percentage will be thirty percent (30%),
calculated as thirty-five percent (35%)
minus one percent (1%) multiplied by
the quotient of $2756 million less $50
million, or $225 million, divided by $45
million, which equals five, or five per-
cent (%), which when subtracted
leaves a difference of thirty percent
(30%). In calculating the number of
shares which may be purchased, any
shares attributable to the officers and
directors and their associates but held
by one or more tax-qualified employee
stock benefit plans shall not be in-
cluded. In the case of merger conver-
sions undertaken pursuant to §563b.10,
any shares owned prior to the merger
conversion by officers, directors, and
their associates shall not be included
in calculating the aggregate amount
which may be purchased by such per-
sons.

(9) Provide that an officer or direc-
tor, or his or her associates, shall not
purchase, without the prior written ap-
proval of the Office, the capital stock
of the converted savings association
except from a broker or dealer reg-
istered with the Securities and Ex-
change Commission, for a period of
three years following the date of the
conversion; except that, this paragraph
(c)(9) shall not apply to:

(i) Negotiated transactions involving
more than one percent (1%) of the out-
standing capital stock of the converted
savings association; or

(ii) Purchases of stock made by and
held by any one or more tax-qualified
or non-tax-qualified employee stock
benefit plan which may be attributable
to individual officers or directors.

(10) Provide that the sales price of
the shares of capital stock to be sold in
the conversion shall be a uniform price
determined in accordance with §563b.7
of this part; and specify the under-
writing and/or other marketing ar-
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rangements to be made to ensure the
sale of all shares not sold to persons
with subscription rights.

(11) Establish a time period within
which the conversion must be com-
pleted prior to termination. The time
period shall be not more than 24
months from the date the association
members approve the plan of conver-
sion and shall not be extended by the
converting savings association or the
Office.

(12) Provide that each savings ac-
count holder of the converting savings
association shall receive, without pay-
ment, a withdrawable savings account
or accounts in the converted savings
association equal in withdrawable
amount to the withdrawal value of
such account holder’s savings account
or accounts in the converting savings
association.

(13) Provide for the establishment
and maintenance of a liquidation ac-
count for the benefit of eligible ac-
count holders and supplemental eligi-
ble account holders in the event of a
subsequent complete liquidation of the
converted savings association, in ac-
cordance with the provisions of para-
graph (f) of this section. An association
converting to a federally chartered
stock savings and loan association or
savings bank shall include in its char-
ter the following section:

Liquidation account. Pursuant to the re-
quirements of the Office’s regulations (12
CFR Part 563b) the association shall estab-
lish and maintain a liquidation account for
the benefit of its savings account holders as
of (‘“‘eligible savers’”). In the
event of a complete liquidation of the asso-
ciation, it shall comply with such regula-
tions with respect to the amount and the pri-
orities on liquidation of each of the associa-
tion’s eligible savers’ inchoate interest in
the liquidation account, to the extent it is
still in existence: Provided, That an eligible
saver’s inchoate interest in the liquidation
account shall not entitle such eligible saver
to any voting rights at meetings of the asso-
ciation’s stockholders.

(14) Provide for an eligibility record
date, which shall be not less than one
year prior to the date of adoption of
the plan of conversion by the con-
verting savings association’s board of
directors.

(15) Provide that the holders of the
capital stock of the converted savings

230



Office of Thrift Supervision, Treasury

association shall have exclusive voting
rights, unless in the case of a State-
chartered converted savings associa-
tion State law requires savings account
holders and/or borrowers of the con-
verted savings association to have vot-
ing rights, in which case the charter of
the converted savings association
shall:

(i) Limit such voting rights to the
minimum required by State law, and

(ii) Provide for the management of
the converted savings association to
solicit proxies from such savings ac-
count holders and/or borrowers in the
same manner as it solicits proxies from
its shareholders.

(16) Provide that the plan of conver-
sion adopted by the applicant’s board
of directors may be substantively
amended by such board of directors as
a result of comments from regulatory
authorities or otherwise prior to the
solicitation of proxies from members
to vote on the plan and at any time
thereafter with the concurrence of the
Office; and that the conversion may be
terminated by such board of directors
at any time prior to the meeting of
members called to consider the plan of
conversion and at any time thereafter
with the concurrence of the Office.

(17) Provide that all shares of capital
stock purchased by directors and offi-
cers on original issue in the conversion
either directly from the savings asso-
ciation (by subscription or otherwise)
or from an underwriter shall be subject
to the restriction that the shares shall
not be sold for a period of not less than
one year following the date of pur-
chase, except in the event of death of
the director or officer.

(18) Provide that, in connection with
shares of capital stock subject to re-
striction on sale for a period of time:

(i) BEach certificate for such stock
shall bear a legend giving appropriate
notice of such restriction;

(ii) Appropriate instructions shall be
issued to the transfer agent for the
converted savings association’s capital
stock with respect to applicable re-
strictions on transfer of any such re-
stricted stock; and

(iii) Any shares issued as a stock div-
idend, stock split or otherwise with re-
spect to any such restricted stock shall
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be subject to the same restrictions as
may apply to such restricted stock.

(19) Provide that the converting sav-
ings association shall:

(i) Promptly following the conversion
register the securities issued in connec-
tion therewith pursuant to the Securi-
ties Exchange Act of 1934 and under-
take not to deregister such securities
for a period of three years thereafter;

(ii) Use its best efforts to encourage
and assist a market maker to establish
and maintain a market for the securi-
ties issued in connection with the con-
version; and

(iii) Use its best efforts to list those
shares issued in connection with the
conversion on a national or regional se-
curities exchange or on the NASDAQ
quotation system.

(20) Provide that the expenses in-
curred in the conversion shall be rea-
sonable.

(21) Contain no provision which the
Office shall determine to be inequitable
or detrimental to the applicant, its
savings account holders or other sav-
ings associations or to be contrary to
the public interest.

(22) Provide that the converting sav-
ings association shall not loan funds or
otherwise extend credit to any person
to purchase the capital stock of the as-
sociation.

(23) Provide that eligible account
holders with subscription rights have
first priority to purchase conversion
stock, tax-qualified employee stock
benefit plans have second priority, sup-
plemental eligible account holders
have third priority, and other voting
members who have subscription rights
have fourth priority. If the final con-
version stock valuation range exceeds
the maximum conversion stock offer-
ing range, up to ten percent of the
total offering of shares may be sold to
the tax-qualified employee stock ben-
efit plans. Furthermore, if the ESOP is
not able to purchase conversion stock,
the ESOP or any other tax-qualified
plan may purchase shares in the open
market or utilize authorized but
unissued shares only with prior OTS
approval; and disclosure must be made
in the conversion stock offering mate-
rials of the potential open market pur-
chases or use of authorized but
unissued shares to fund the ESOP and
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its effects on the association and its
shareholders.

(24) Provide that the association may
make scheduled discretionary con-
tributions to a tax-qualified employee
stock benefit plan provided such con-
tributions do not cause the association
to fail to meet its regulatory capital
requirement.

(d) Optional provisions in plan of con-
version. The plan of conversion may
provide any or all of the following:

(1) That the converting savings asso-
ciation may commence the direct com-
munity offering or the public offering,
or both, concurrently with or at any
time during the subscription offering.
The subscription offering may be com-
menced concurrently with or at any
time after the mailing to association
members pursuant to §563b.6(c) of this
part of the proxy statement authorized
for use by the Office. The subscription
offering may be closed before the meet-
ing of the association members held to
vote on the plan of conversion, pro-
vided that the offer and sale of the cap-
ital stock shall be conditioned upon
the approval of the plan of conversion
by the association members as pro-
vided in §563b.6.

(2) That directors, officers and em-
ployees of the converting savings asso-
ciation shall receive without payment
nontransferable subscription rights to
purchase shares of capital stock that
are available after satisfying the sub-
scriptions of eligible account holders,
supplemental eligible account holders,
voting members, and tax-qualified em-
ployee stock benefit plans provided for
under paragraphs (c)(2), (c)(4), (c)(b),
and (c)(23) of this section, subject to
the following conditions:

(i) The total number of shares which
may be purchased under this paragraph
(d)(2) shall not exceed 25 percent of the
total number of shares to be issued in
the case of a converting savings asso-
ciation with total assets of less than
$50 million or 15 percent in the case of
a converting savings association with
total assets of $5600 million or more; in
the case of a converting savings asso-
ciation with total assets of $560 million
or more but less than $500 million, the
percentage shall be no more than a cor-
respondingly appropriate number of
shares based on total asset size (for ex-
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ample, 20 percent in the case of a con-
verting savings association with total
assets of approximately $2756 million);
and

(ii) The shares shall be allocated
among directors, officers, and employ-
ees on an equitable basis such as by
giving weight to period of service, com-
pensation and position, subject to a
reasonable limitation on the amount of
shares which may be purchased by any
person associate thereof, or group of af-
filiated persons or group of persons
otherwise acting in concert.

(3) That any account holder receiving
rights to purchase stock in the sub-
scription offering, shall also receive,
without payment, non-transferable
subscription rights to purchase up to
one percent of the total offering of
shares of capital stock, to the extent
that such shares are available after
satisfying the subscriptions provided
for under paragraphs (c)(2), (¢)(4), (¢c)(b),
and (c)(23) of this section, subject to
such conditions as may be provided in
the plan of conversion. In the event of
an oversubscription for such additional
shares, the shares available shall be al-
located among the subscribing eligible
account holders, supplemental eligible
account holders and voting members
on such equitable basis, related to the
amounts of their respective subscrip-
tions, as may be provided in the plan of
conversion. Where possible such sub-
scriptions shall be allocated in such a
manner that total purchases by eligible
account holders, supplemental eligible
account holders, and voting members
shall be rounded to the nearest 100
shares.

(4) That purchases in the public offer-
ing or in the direct community offering
by any person together with any asso-
ciate or group of persons acting in con-
cert shall be limited to less than ten
percent (10%) of the total offering of
shares. The percentage amount by
which any order for conversion stock
exceeds 5% of the total offering of
shares shall be aggregated with the
percentage amounts by which all other
orders for conversion stock exceed 5%
of the total offering of shares. The ag-
gregate amount shall not exceed 10% of
the total offering of shares, except that
this limitation shall not apply to the
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purchases of the tax-qualified em-
ployee stock benefit plans.

(5) That the converting savings asso-
ciation may require association mem-
bers to return by a reasonable date cer-
tain a postage-paid written commu-
nication provided by the converting
savings association requesting receipt
of a subscription offering circular, or a
preliminary or final offering circular in
an offering pursuant to paragraph
(d)(11) of this section, in order to be en-
titled to receive an offering circular
from the converting savings associa-
tion: Provided, That the subscription
offering or the offering pursuant to
paragraph (d)(11) of this section shall
not be closed until the expiration of
thirty days after the mailing by the
converting savings association to asso-
ciation members of the postage-paid
written communication. If the sub-
scription offering or the offering pursu-
ant to paragraph (d)(11) of this section
is not commenced within 45 days after
the meeting of association members,
the converting savings association that
has adopted this optional provision
shall transmit no more than 30 days
prior to the commencement of the sub-
scription offering or the offering pursu-
ant to paragraph (d)(11) of this section
to each association member who had
been furnished with proxy soliciting
materials, written notice of the com-
mencement of the offering, which no-
tice shall state that the converting
savings association is not required to
furnish an offering circular to an asso-
ciation member unless the association
member returns by a reasonable date
certain the postage-paid written com-
munication provided by the converting
savings association requesting receipt
of an offering circular.

(6) That the converting savings asso-
ciation may require eligible account
holders and supplemental eligible ac-
count holders who are not voting mem-
bers pursuant to §563b.6(d) of this part
to return by a reasonable date certain
a postage-paid written communication
provided by the converting savings as-
sociation requesting the receipt of a
subscription offering circular, or a pre-
liminary or final offering circular in an
offering pursuant to paragraph (d)(11)
of this section, in order to be entitled
to receive an offering circular from the
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converting savings association: Pro-
vided, That the subscription offering or
the offering pursuant to paragraph
(d)(11) of this section shall not be
closed until the expiration of thirty
days after the mailing by the con-
verting savings association to the non-
voting eligible account holders and
supplemental eligible account holders
of the postage-paid written commu-
nication. If the subscription offering or
the offering pursuant to paragraph
(d)(11) of this section is not commenced
within 45 days after the meeting of as-
sociation members, the converting sav-
ings association that has adopted this
optional provision shall transmit no
more than 30 days prior to the com-
mencement of the subscription offering
or the offering pursuant to paragraph
(d)(11) of this section to each eligible
account holder and supplemental ac-
count holder who had been furnished
with a notice pursuant to paragraph
(d)(11) of this section written notice of
the commencement of the offering,
which notice shall state that the con-
verting savings association is not re-
quired to furnish an offering circular to
a non-voting eligible account holder or
supplemental eligible account holder
unless the eligible account holder or
supplemental eligible account holder
returns by a reasonable date certain
the postage-paid written communica-
tion provided by the converting savings
association requesting receipt of an of-
fering circular.

(7) That any insignificant residue of
shares of the converting savings asso-
ciation not sold in the subscription of-
fering or in a public offering referred to
in paragraph (c)(6) of this section may
be sold in such other manner as pro-
vided in the plan with the Office’s ap-
proval.

(8) That the number of shares which
any person, or group of persons affili-
ated with each other or otherwise act-
ing in concert, may subscribe for in the
subscription offering may be made sub-
ject to a limit of not less than one per-
cent of the total offering of shares.

(9) That any person exercising sub-
scription rights to purchase capital
stock shall be required to purchase a
minimum of up to 25 shares to the ex-
tent such shares are available (but the
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aggregate price for any minimum share
purchase shall not exceed $500).

(10) That the converted savings asso-
ciation shall issue and sell, in lieu of
shares of its capital stock, units of se-
curities consisting of capital stock and
long-term warrants or other equity se-
curities, in which event any reference
in the provisions of this part to capital
stock shall apply to such units of eq-
uity securities unless the context oth-
erwise requires.

(11) That, instead of a separate sub-
scription offering, all subscription
rights issued in connection with the
conversion shall be exercisable by de-
livery of properly completed and exe-
cuted order forms to the underwriters
or selling group for the public offering
or pursuant to any other procedure,
subject to the applicant demonstrating
to the Office the feasibility of the
method of exercising such rights and to
such conditions as shall be provided in
the plan of conversion. Such conditions
shall include, but not be limited to, a
condition requiring that orders for
stock in the public offering or direct
community offering shall first be
filled, in the order of priority set forth
in this section, by orders of persons ex-
ercising subscription rights.

(12) That the offering of stock to be
sold in the subscription offering may
give a preference to eligible account
holders, supplemental eligible account
holders, and other voting members re-
siding in the association’s local com-
munity.

(13) That the Office may approve such
other equitable provisions as are nec-
essary to avert imminent injury to the
converting savings association.

(e) Determination of amount of quali-
fying deposit; predecessor and successSor
accounts. (1) Unless otherwise provided
in the plan of conversion, for the pur-
poses of this section, the amount of the
qualifying deposit of an eligible ac-
count holder or supplemental eligible
account holder shall be the total of the
deposit balances in the eligible account
holder’s or supplemental eligible ac-
count holder’s savings accounts in the
converting savings association as of
the close of business on the eligibility
record date or supplemental eligibility
record date. However, the plan of con-
version may provide that any savings
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accounts with total deposit balances of
less than $50 (or any lesser amount)
shall not constitute a qualifying de-
posit.

(2) As used in this section, the term
‘“‘savings account’’ includes a prede-
cessor or successor account of a given
savings account which is held only in
the same right and capacity and on the
same terms and conditions as the given
savings account. However, the plan of
conversion may provide for lesser re-
quirements for consideration as a pred-
ecessor or successor account.

(f) Liquidation account. (1) Each con-
verted savings association shall, at the
time of conversion, establish a liquida-
tion account in an amount equal to the
amount of net worth of the converting
savings association as of the latest
practicable date prior to conversion.
For the purposes of this paragraph, the
savings association shall use the net
worth figure no later than that set
forth in its latest statement of finan-
cial condition contained in the final of-
fering circular. The function of the liq-
uidation account is to establish a pri-
ority on liquidation and, except as pro-
vided in paragraph (g)(2) of this sec-
tion, the existence of the liquidation
account shall not operate to restrict
the use or application of any of the net
worth accounts of the converted sav-
ings association.

(2) The liquidation account shall be
maintained by the converted savings
association for the benefit of eligible
account holders and supplemental eli-
gible account holders who maintain
their savings accounts in such associa-
tion. Each such eligible account holder
and supplemental eligible account
holder shall, with respect to each sav-
ings account held, have a related in-
choate interest in a portion of the liqg-
uidation account  balance (“‘sub-
account’’).

(3) In the event of a complete liquida-
tion of the converted savings associa-
tion (and only in such event), each eli-
gible account holder and supplemental
eligible account holder shall be enti-
tled to receive a liquidation distribu-
tion from the liquidation account, in
the amount of the then current ad-
justed subaccount balances for savings
accounts held, before any liquidation
distribution may be made with respect
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to capital at the time of the conversion
in exchange for the surrender of mu-
tual capital certificates issued by the
association prior to conversion. A
merger, consolidation, sale of bulk as-
sets, or similar combination or trans-
action with another SAIF-insured sav-
ings association is not considered a
complete liquidation for these pur-
poses, and in such a transaction the
liquidation account would be assumed
by the surviving association. Preferred
stock issued in exchange for mutual
capital certificates may receive dis-
tributions in liquidation prior to dis-
tribution from the liquidation account
to the holders of the mutual capital
certificates that would have been enti-
tled to priority over the residual rights
of depositors had the association not
been converted as of the date of lig-
uidation.

(4) The initial subaccount balance for
a savings account held by an eligible
account holder and/or supplemental el-
igible account holder shall be deter-
mined by multiplying the opening bal-
ance in the liquidation account by a
fraction of which the numerator is the
amount of qualifying deposits in such
savings account on the eligibility
record date and/or the supplemental
eligibility record date and the denomi-
nator is the total amount of qualifying
deposits of all eligible account holders
and supplemental eligible account
holders in the converting savings asso-
ciation on such dates. For savings ac-
counts in existence at both dates, sepa-
rate subaccounts shall be determined
on the basis of the qualifying deposits
in such saving accounts on such record
dates. Such initial subaccount balances
shall not be increased, and it shall be
subject to downward adjustment as
provided in paragraph (f)(5) of this sec-
tion.

(b) If the deposit balance in any sav-
ings account of an eligible account
holder or supplemental eligible ac-
count holder at the close of business on
any annual closing date subsequent to
the respective record dates is less than
the lesser of:

(i) The deposit balance in such sav-
ings account at the close of business on
any other annual closing date subse-
quent to the eligibility record date or
supplemental eligibility record date; or
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(ii) The amount of qualifying deposit

as of the eligibility record date or the
supplemental eligibility record date,
the subaccount balance for such sav-
ings account shall be adjusted by re-
ducing such subaccount balance in an
amount proportionate to the reduction
in such deposit balance.
In the event of such a downward ad-
justment, the subaccount balance shall
not be subsequently increased, not-
withstanding any increase in the de-
posit balance of the related savings ac-
count. The converted association shall
not be required to recompute the lig-
uidation account and subaccount bal-
ances provided the converted associa-
tion maintains records sufficient to
make necessary computations in the
event of a complete liquidation or such
other events as may require a com-
putation of the balance of the liquida-
tion account. The Iliquidation sub-
account of an account holder shall be
maintained for as long as the account
holder maintains an account with the
same Social Security number.

(g) Restrictions on repurchase of stock;
payment of dividends, and use of stock
option and management or employee stock
benefit plans. Each savings association
that converts pursuant to this part
shall be subject to the following condi-
tions:

(1) No converted savings association
may, for a period of one year from the
date of the completion of the conver-
sion, repurchase any of its capital
stock from any person, except that this
restriction shall not apply to:

(i) A repurchase, on a pro rata basis,
pursuant to an offer approved by OTS
and made to all shareholders of such
association;

(ii) A repurchase of qualifying shares
of a director; or

(iii) A repurchase approved by OTS
under paragraph (g)(3) of this section.

(2) No converted association shall de-
clare or pay a dividend on, or repur-
chase any of, its capital stock if the ef-
fect thereof would cause the regulatory
capital of the converted association to
be reduced below the amount required
for its liquidation account. Any divi-
dend declared or paid on, or repurchase
of, a converted association’s capital
stock also shall be in compliance with
§§ 563.140-563.146 of this chapter.
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(3) A savings association that is sub-
ject to paragraph (g)(1) of this section
may not repurchase its capital stock
within one year following its conver-
sion to stock form, except that open
market stock repurchases of up to five
percent of its outstanding capital stock
may occur during the first year after
the conversion where extraordinary
circumstances exist. The savings asso-
ciation must establish compelling and
valid business purposes for the repur-
chases, to the satisfaction of the OTS.
The savings association must file a no-
tice with the Regional Director, with a
copy to the Office of Examination and
Supervision, at least ten days before
commencement of the proposed repur-
chase. The notice must describe the
proposed repurchase program and the
effects of the proposed repurchases on
the savings association’s regulatory
capital. OTS will not object to the pro-
posed repurchase program if:

(i) The repurchase does not adversely
affect the savings association’s finan-
cial condition;

(ii) The savings association submits
sufficient information to evaluate the
repurchase program;

(iii) The savings association dem-
onstrates extraordinary circumstances
and a compelling and valid business
purpose for the repurchase program
consistent with the savings associa-
tion’s business plan; or

(iv) The repurchase program would
not be contrary to other applicable reg-
ulations.

(4) Use of Stock Option and Manage-
ment or Employee Stock Benefit
Plans. No converted savings associa-
tion shall, for a one year period from
the date of the conversion, implement
a stock option plan or management or
employee stock benefit plan, other
than a tax-qualified plan complying
with (c)(6) of this section, unless each
of the following requirements are met:

(i) Each of the plans was fully dis-
closed in the proxy soliciting and con-
version stock offering materials;

(ii) For stock option plans, the total
number of shares of common stock for
which options may be granted does not
exceed ten percent of the amount of
shares issued in the conversion;

(iii) For management or employee
stock Dbenefit plans, the aggregate
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amount of such plans shall not exceed
three percent of the amount of shares
issued in the conversion;

(iv) The aggregate amount of all
shares obtained by a tax-qualified em-
ployee stock benefit plan(s) in the con-
version, pursuant to (c)(6) of this sec-
tion, or within one year following the
conversion, and all the shares in a
management or employee stock benefit
plan, pursuant to paragraph (g)(4)(iii)
of this section, shall not exceed ten
percent of the total amount of shares
issued in the conversion;

(v) Associations that have in excess
of ten percent tangible capital fol-
lowing the conversion, may be granted,
on a case by case basis, approval to es-
tablish a management or employee
stock benefit plan pursuant to para-
graph (g)(4)(iii) of this section in an
amount up to four percent of the
amount of the shares issued in the con-
version, and an aggregate total of up to
twelve percent for all plans established
pursuant to paragraph (g)(4)(iv) of this
section;

(vi) No individual shall receive more
than twenty-five percent of the shares
of any plan and directors who are not
employees of the association shall not
receive more than five percent of the
stock individually, or thirty percent in
the aggregate, of any plan;

(vii) All such plans, prior to estab-
lishment and implementation, are ap-
proved by the holders of a majority of
the total votes eligible to be cast at
any duly called meeting of share-
holders of the association or its hold-
ing company, either annual or special,
to be held not earlier than six months
after completion of the conversion;

(viii) In the case of a savings associa-
tion subsidiary of a mutual holding
company, all such plans, prior to estab-
lishment and implementation, are ap-
proved by the holders (other than its
parent mutual holding company) of a
majority of the total votes eligible to
be cast, at any duly called meeting of
shareholders, either annual or special,
to be held no earlier than six months
after completion of the conversion;

(ix) For stock option plans, stock op-
tions are granted at no less than the
market price at which the stock is
trading at the time of grant;
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(x) For management or employee
stock benefit plans, no conversion
stock is used to fund the plans;

(xi) The plans subject to this section
must comply with the terms and
amounts specified in paragraph (g)(4) of
this section;

(xii) The plans subject to this section
shall begin vesting no earlier than one
year from the date the plans are ap-
proved by shareholders, shall not vest
at a rate in excess of 20% a year, and
shall not provide for accelerated vest-
ing except in the case of disability or
death;

(xiii) Disclosure in all proxy and re-
lated material distributed to share-
holders in connection with the meeting
at which the stock option plans and
management stock benefit plans will
be voted shall state that the plans
comply with OTS regulations, that the
OTS in no way endorses or approves
the plans; and no written or oral rep-
resentation to the contrary shall be
made; and

(xiv) No later than five calendar days
from the date of shareholder approval
of any stock option or management
benefit plans, the institution shall file
with the OTS a copy of the approved
plans and written certification that the
plans approved by the shareholders are
the same plans filed with and disclosed
in the proxy materials.

(h) Manipulative and deceptive devices.
In the offer, sale or purchase of securi-
ties issued incident to its conversion,
no savings association, or any director,
officer, attorney agent or employee
thereof, shall:

(1) Employ any device, scheme, or ar-
tifice to defraud;

(2) Obtain money or property by
means of any untrue statement of a
material fact or any omission to state
a material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading; or

(3) Engage in any act, transaction,
practice, or course of business which
operates or would operate as a fraud or
deceit upon a purchaser or seller.

(i) Acquisition of the securities of con-
verting and converted savings associa-
tions—(1) Prohibited transfers. Prior to
the completion of a conversion, no per-
son shall transfer, or enter into any
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agreement or understanding to trans-
fer, the legal or beneficial ownership of
conversion subscription rights, or the
underlying securities to the account of
another.

(2) Prohibition of offers and certain ac-
quisitions. Prior to the completion of a
conversion, no person shall make any
offer, or any announcement of an offer,
for any security of the converting sav-
ings association issued in connection
with the conversion nor shall any per-
son knowingly acquire securities of the
converted savings association issued in
connection with the conversion in ex-
cess of the maximum purchase limita-
tions established in the association’s
approved plan of conversion pursuant
to paragraph (c)(7) or (d)(4) of this sec-
tion.

(3) Prohibition on offers to acquire and
acquisitions of stock for three years fol-
lowing conversion. (i) For a period of
three years following the date of the
completion of the conversion, no per-
son shall, directly or indirectly, offer
to acquire or acquire the beneficial
ownership of more than ten percent of
any class of an equity security of a sav-
ings association converted in accord-
ance with the provisions of this part
563b, without the prior written ap-
proval of the Office. Where any person,
directly or indirectly, acquires bene-
ficial ownership of more than ten per-
cent of any class of any equity security
of a savings association converted in
accordance with part 563b, without the
prior wirtten approval of the Office as
required by this section, the securities
beneficially owned by such person in
excess of ten percent shall not be
counted as shares entitled to vote and
shall not be voted by any person or
counted as voting shares in connection
with any matter submitted to the
stockholders for a vote. For the pur-
poses of this section, a person shall be
deemed to have acquired beneficial
ownership of more than ten percent
(10%) of a class of equity security of a
savings association where the person
holds any combination of stock or rev-
ocable or irrevocable proxies of the as-
sociation under circumstances that
give rise to a conclusive control deter-
mination or rebuttable control deter-
mination under §§574.4(a) and 574.4(b) of
this chapter. In obtaining the prior
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written approval of the OTS under this
paragraph (i), the criteria for approval
under paragraph (i)(5) of this section
should be addressed, if applicable, in
the application, notice, or rebuttal re-
quired by part 574 of this chapter for
the acquisition of stock of a savings as-
sociation, as set forth in §574.6(j) of
this chapter.

(ii) A conversion shall be deemed
completed on the date all of the con-
verting association’s conversion stock
was sold.

(iii) An acquisition of shares shall be
presumed to have been made if the
acquiror entered into a binding written
agreement for the transfer of shares.
An offer shall be deemed made when
communicated.

(4) Exceptions. (i) Paragraphs (i)(1)
and (i)(2) of this section shall not apply
to a transfer, agreement, or under-
standing to transfer, offer, or an-
nouncement of an offer or intent to
make an offer which:

(A) Pertains only to securities to be
purchased pursuant to paragraph (c)(6),
(d)(7), or (d)(12); and

(B) Has the prior written approval of
the Office.

(ii) Paragraphs (i)(2) and (i)(3) of this
section shall not apply to any offer
with a view toward public resale made
exclusively to the association or to the
underwriters or a selling group acting
on its behalf.

(iii) Unless made applicable by the
Office by prior advice in writing, the
restriction contained in paragraph
(1)(3) of this section shall not apply to
any offer or announcement of an offer
which if consummated would result in
the acquisition by a person, together
with all other acquisitions by the per-
son of the same class of securities dur-
ing the preceding 12-month period, of
not more than one percent of the class
of securities.

(iv) The restriction contained in
paragraph (i)(3) of this section shall
not apply to any offer to acquire or ac-
quisition of beneficial ownership of
more than ten percent of the common
stock of a savings association by a cor-
poration whose ownership is or will be
substantially the same as the owner-
ship of the savings association, pro-
vided that the offer or acquisition is
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made more than one year following the
date of completion of the conversion.

(v) Paragraphs (i)(1), (i)(2) and (i)(3)
of this section shall not apply to the
acquisition of securities of an associa-
tion or holding company thereof by
any one or more tax-qualified em-
ployee stock benefit plans of such asso-
ciation or holding company, provided
that, the plan or plans do not have ben-
eficial ownership in the aggregate of
more than twenty-five percent (25%) of
any class of equity security of the con-
verted association or holding company.

(vi) No application under paragraph
(1)(3)(1) of this section generally shall
be required for any proposed acquisi-
tion that requires prior approval of, or
clearance by, the OTS under 12 CFR
part 574 provided that the application
required to be filed pursuant to part 574
of this chapter addresses in specific de-
tail how the proposed transaction will
comply with the criteria for approval
under paragraph (i)(b) of this section,
and the proposed acquisition is not op-
posed by the recently converted asso-
ciation subject to paragraph (i)(3)(i) of
this section. Where, pursuant to this
paragraph (i)(4)(vi), no separate appli-
cation under paragraph (i)(3)(i) of this
section is required, the prohibition on
offers to acquire equity securities con-
tained in paragraph (i)(3)(i) of this sec-
tion shall not apply.

(6) Criteria for approval. The Office
may deny an application involving an
offer or acquisition of any security or
proxies to vote securities of a con-
verted association submitted under
paragraph (i)(3) of this section if it
finds that the proposed acquisition:

(i) Would frustrate the purposes of
the provisions of this part 563b;

(ii) Would be manipulative or decep-
tive;

(iii) Would subvert the fairness of the
conversion;

(iv) Would be likely to result in in-
jury to the association;

(v) Would not be consistent with eco-
nomical home financing;

(vi) Would otherwise be violative of
law or regulation; or

(vii) Would not contribute to the pru-
dent deployment of the association’s
conversion proceeds.

(6) Optional charter provisions. The
plan of conversion may provide for the
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charter of the converted savings asso-
ciation to include, for a specified pe-
riod of not more than five years fol-
lowing the date of the completion of
the conversion, any or all of the provi-
sions of §552.4(b)(8) of this chapter: Pro-
vided, that if the savings association is
converting to a state-chartered stock
association, it shall include in its ap-
plication an opinion of counsel inde-
pendent of the association that such
charter provisions are permissible
under the law of the applicable state.
At any annual or special meeting of its
shareholders, a converted state-char-
tered savings association may adopt
any charter provision regarding the ac-
quisition by any person or persons of
its equity securities that would be per-
mitted to be adopted by a savings asso-
ciation chartered by the state in which
the converted savings association is
chartered, and a converted federally-
chartered savings association may
adopt any such charter provision per-
mitted under §552.4 of this chapter.

(7) Definitions. (i) The term person in-
cludes an individual, a group acting in
concert, a corporation, a partnership,
an association, a joint stock company,
a trust, an unincorporated organiza-
tion or similar company, a syndicate or
any other group formed for the purpose
of acquiring, holding or disposing of se-
curities of a savings association.

(ii) The term offer includes every
offer to buy or acquire, solicitation of
an offer to sell, tender offer for, or re-
quest or invitation for tenders of, a se-
curity or interest in a security, for
value: Provided, That for the purpose of
this §563b.3(i), the term ‘‘offer” shall
not include:

(A) Inquiries directed solely to the
management of a savings association
and not intended to be communicated
to stockholders, designed to elicit an
indication of management’s receptivity
to the basic structure of a potential ac-
quisition with respect to the amount of
securities, manner of acquisition and
formula for determining price, or

(B) Nonbinding expressions of under-
standing or letters of intent with the
management of a savings association
regarding the basic structure of a po-
tential acquisition with respect to the
amount of securities, manner of acqui-
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sition, and formula for determining
price.

(iii) The term acquire includes every
type of acquisition, whether effected by
purchase, exchange, operation of law or
otherwise.

(iv) The term security includes non-
transferable subscription rights issued
pursuant to a plan of conversion as
well as a security as defined in 15 U.S.C.
78c(2)(10).

(j) Priority of regulations. The provi-
sions of this part shall supersede all in-
consistent charter and bylaw provi-
sions of federally-chartered savings as-
sociations converting to the stock
form.

[64 FR 49596, Nov. 30, 1989, as amended at 55
FR 13516, Apr. 11, 1990; 55 FR 27197 , July 2,
1990; 56 FR 59867, Nov. 26, 1991; 57 FR 14347,
Apr. 20, 1992; 58 FR 4314, Jan. 14, 1993; 59 FR
22733, May 3, 1994; 59 FR 61261, Nov. 30, 1994;
60 FR 66718, Dec. 26, 1995; 64 FR 2810, Jan. 19,
1999; 65 FR 43090, July 12, 2000]

§563b.4 Notice of filing; public state-
ments; confidentiality.

(a) Information prior to approval of
plan of conversion. (1) A savings asso-
ciation which is considering converting
pursuant to this part and its directors,
officers and employees shall keep such
consideration in the strictest con-
fidence and shall only discuss the po-
tential conversion as would be con-
sistent with the need to prepare infor-
mation for filing an application for
conversion. Should this confidence be
breached the Office may require reme-
dial measures including:

(1) A public statement by the associa-
tion that its board of directors is cur-
rently considering converting pursuant
to this part;

(ii) Providing for an eligibility record
date which shall be as of such a date
prior to the adoption of the plan by the
converting savings association’s board
of directors as to assure the
equitability of the conversion;

(iii) Limitation of the subscription
rights of any person violating or aiding
the violation of this section to an
amount deemed appropriate by the Of-
fice; and

(iv) Any other actions the Office may
deem appropriate and necessary to as-
sure the fairness and equitability of
the conversion.
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(2) If it should become essential as a
result of rumors prior to the adoption
of a plan of conversion by the appli-
cant’s board of directors, a public
statement limited to that purpose may
be made by the applicant.

(3) Promptly after the adoption of a
plan of conversion by not less than
two-thirds of its board of directors, the
savings association shall:

(i) Notify its members of such action
by publishing a statement in a news-
paper having general circulation in
each community in which an office of
the savings association is located and/
or by mailing a letter to each of its
members; and

(i1) Have copies of the adopted plan of
conversion available for inspection by
its members at each office of the sav-
ings association. The savings associa-
tion may also issue a press release with
respect to such action. Copies of the
proposed statement, letter and press
release are not required to be filed with
the Office, but may be submitted for
comment to the Chief Counsel’s Office,
Corporate and Securities Division. Cop-
ies of the definitive statement, letter
and press release shall be filed with the
Office as part of the application for
conversion.

(4) The statement, letter and press
release, unless otherwise authorized by
the Office shall contain only (but need
not contain all of) the following:

(i) A statement that the board of di-
rectors has adopted a proposed plan to
convert the savings association from a
Federal (or State, as the case may be)
mutual association to a Federal (or
State, as the case may be) capital
stock savings association;

(i1) A statement that the proposed
plan of conversion must be approved by
at least a majority of the votes eligible
to be cast either in person or by proxy
by association members at a meeting
at which the plan will be submitted for
their approval;

(iii) A statement that existing prox-
ies held with respect to voting rights in
the savings association will not be
voted regarding the conversion, and
that new proxies will be solicited for
voting on the proposed plan of conver-
sion;

(iv) A statement that a proxy state-
ment setting forth more detailed infor-
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mation with respect to the proposed
plan of conversion will be sent to asso-
ciation members prior to the meeting
of members;

(v) A statement that the proposed
plan of conversion is subject to ap-
proval by the Office and by the appro-
priate State regulatory authority or
authorities (naming such an authority
or authorities) before such plan can be-
come effective and that members of the
applicant will have an opportunity to
file written comments including objec-
tions and materials supporting such
objections to the Office;

(vi) A statement that the proposed
plan of conversion is contingent upon
obtaining favorable tax rulings from
the Internal Revenue Service or an ap-
propriate tax opinion;

(vii) A statement that there is no as-
surance that the approval of the Office
or the approval of any appropriate
State authority or authorities will be
obtained, and also no assurance that
the favorable tax rulings or tax opinion
will be received;

(viii) The proposed record date for de-
termining the eligible account holders
entitled to receive nontransferable sub-
scription rights to purchase capital
stock of the applicant;

(ix) A brief statement describing the
circumstances that would require sup-
plemental eligible account holders to
receive nontransferable subscription
rights to purchase capital stock of the
applicant;

(x) A brief statement as to the extent
to which voting members will partici-
pate in the conversion;

(xi) A brief description of the pro-
posed plan of conversion;

(xii) The par value (if any) and ap-
proximate number of shares of capital
stock to be issued and sold under the
proposed plan of conversion;

(xiii) A brief statement as to the ex-
tent to which directors, officers and
employees will participate in the con-
version;

(xiv) A statement that savings ac-
count holders will continue to hold ac-
counts in the converted savings asso-
ciation identical as to dollar amount,
rate of return and general terms, and
that their accounts will continue to be
insured by the FDIC;
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(xv) A statement that the savings as-
sociation will continue to be a member
of the Federal Home Loan Bank Sys-
tem;

(xvi) A statement that borrowers’
loans will be unaffected by conversion,
and that the amount, rate, maturity,
security and other conditions will re-
main contractually fixed as they ex-
isted prior to conversion;

(xvii) A statement that the normal
business of the savings association in
accepting savings and making loans
will continue without interruption;
that the converted savings association
will continue after conversion to con-
duct its present services to savings ac-
count holders and borrowers under cur-
rent policies to be carried on in exist-
ing offices and by the present manage-
ment and staff;

(xviii) A statement that the proposed
plan of conversion may be sub-
stantively amended by the board of di-
rectors as a result of comments from
the regulatory authorities or otherwise
prior to the meeting, and that the pro-
posed plan may also be terminated by
the board of directors; and

(xix) A statement that questions of
members will be answered in the proxy
material to be sent after the regu-
latory approvals of the proposed plan
of conversion have been obtained and
that any questions at this time may be
answered by telephoning or writing to
the savings association.

() Such statement, letter and press
release shall not in any manner solicit
proxies, include financial statements
or describe the benefits of conversion
or the value of the capital stock of the
savings association upon conversion. In
replying to inquiries, the savings asso-
ciation should limit its answers to the
matters listed in paragraph (a)3) of
this section.

(b) Notice of filing. (1)(i) Immediately
upon filing an application for conver-
sion with the Office, the applicant shall
publish a notice of the filing. If an ap-
plication for conversion is not properly
executed or is materially deficient or
substantially incomplete, the Office
may require a new application to be
filed, publication of a new notice and
an additional 20-day comment period.
The applicant shall prominently post
the notice in each of its offices and
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publish the notice in at least one news-
paper printed in the English language
and having a substantial general cir-
culation in each community in which
an office of the applicant is located, as
follows:

NOTICE OF FILING OF AN APPLICATION FOR
CONVERSION TO CONVERT TO A STOCK SAV-
INGS AND LOAN ASSOCIATION OR A STOCK
SAVINGS BANK

Notice is hereby given that, pursuant to
part 563b of the Rules and Regulations Appli-
cable to All Savings Associations,

(fill in name of applicant)
has filed an application with the Office of
Thrift Supervision (‘‘Office’’) for approval to
convert to the (State-char-
tered or Federally-chartered) stock form of
organization. Copies of the application have
been delivered to the Chief Counsel, Cor-
porate and Securities Division, Office of
Thrift Supervision, 1700 G Street, NW., Wash-
ington, DC 20552, and to the Regional Direc-
tor at (Address, including zip
code, of Regional Director).

(ii) Written comments, including ob-
jections to the plan of conversion and
materials supporting the objections,
from any member of the applicant or
aggrieved person will be considered by
the Office if filed within twenty cal-
endar days after the date of this notice.
The OTS may, in its discretion, and
upon written request, extend the twen-
ty day comment period for an addi-
tional twenty calendar days. Failure to
provide the written comments in twen-
ty calendar days may preclude the pur-
suit of any administrative or judicial
remedies. Two copies of the comments
should be sent to the Chief Counsel,
Business Transactions Division, one
copy to the Corporate Activities Divi-
sion and one copy to the Regional Di-
rector. The proposed plan of conversion
and any comments will be available for
inspection by any member of the appli-
cant at the Chief Counsel’s Office and
at the Regional Director’s Office. A
copy of the plan of conversion may also
be inspected at the home office and
each branch office of the applicant.

(2) If a significant number of the ap-
plicant’s members speak a language
other than English and a newspaper in
that language is published in the area
served by the applicant, an appropriate
translation of the notice shall also be
published in that newspaper.
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(3) Promptly after publication of the
notice or notices prescribed in para-
graphs (b)(1) and (b)(2), the applicant
shall file four copies of each notice
with the Office accompanied by an affi-
davit of publication from each pub-
lisher.

(c) Should the applicant desire to
submit any information it deems to be
of a confidential nature regarding the
answer to any item or any part of any
exhibit included in any application
under this part, such information per-
taining to such item or exhibit shall be
separately bound and labeled ‘‘con-
fidential,” and a statement shall be
submitted therewith briefly setting
forth the grounds on which such infor-
mation should be treated as confiden-
tial. Only general reference thereto
need be made in that portion of the ap-
plication which the applicant deems
not to be confidential. Applications
under this part shall be made available
for inspection by the public, except for
portions which are bound and labeled
“confidential’’ and which the Office de-
termines to withhold from public avail-
ability under 5 U.S.C. 552 and part 505
of this chapter. Preliminary soliciting
materials will be made available upon
filing, unless such materials are not
otherwise available to the public and
are bound and labeled ‘‘confidential.”
The applicant will be advised of any de-
cision by the Office to make public in-
formation designated ‘‘confidential” by
the applicant. Even though sections of
the application are considered ‘‘con-
fidential,” as far as public inspection
thereof is concerned, to the extent it
deems necessary, the Office may com-
ment on such confidential submissions
in any public statement in connection
with its decision on the application
without prior notice to the applicant.

[64 FR 49596, Nov. 30, 1989, as amended at 59
FR 22734, May 3, 1994; 59 FR 61262, Nov. 30,
1994; 60 FR 66718, Dec. 26, 1995]

§563b.5 Solicitation of proxies; proxy
statement.

(a) Solicitations to which rules apply.
This section applies to every solicita-
tion of a proxy from an association
member of a savings association for the
meeting at which a conversion plan
will be voted upon, except the fol-
lowing:
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(1) Any solicitation made otherwise
than on behalf of the management of
the savings association where the total
number of persons solicited is not more
than 50;

(2) Any solicitation through the me-
dium of a newspaper advertisement
which informs association members,
following approval of the plan of con-
version, of a source from which they
may obtain copies of a proxy state-
ment, form of proxy, or any other so-
liciting material and does no more
than:

(i) Name the savings association;

(ii) State the reason for the adver-
tisement;

(iii) Identify the proposal or pro-
posals to be acted upon by association
members; and

(iv) Urge the member to vote at the
meeting.

(b) Use of proxy soliciting material to be
authoriced. No proxy soliciting mate-
rial required to be filed with the Office
prior to use shall be furnished to asso-
ciation members or otherwise released
for distribution until the use of such
material has been authorized in writ-
ing by the Office. Proxy material au-
thorized for use by the Office shall be
mailed to the association members
within ten days of such authorization
unless extended by the Office in writ-
ing.

(c) Information to be furnished associa-
tion members. No solicitation subject to
this section shall be made unless each
person solicited is concurrently fur-
nished, or has previously been fur-
nished, a written proxy statement the
use of which has been authorized by
the Office.

(d) Requirements as to proxy. (1) The
form of proxy:

(i) Shall indicate in bold face type
whether the proxy is solicited on behalf
of the management;

(ii) Shall provide specifically des-
ignated blank spaces for dating and
signing the proxy;

(iii) Shall identify clearly and impar-
tially each matter or group of related
matters intended to be acted upon;

(iv) Shall be clearly labeled ‘‘Rev-
ocable Proxy’ in bold face type (at
least as large as 18 point);
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(v) Shall describe any charter or
State law requirement restricting or
conditioning voting by proxy;

(vi) Shall contain an acknowledge-
ment by the person giving the proxy
that he has received a proxy statement
prior to signing the form of proxy;

(vii) Shall contain the date, time and
place of meeting, if practicable;

(viii) Shall provide by a box or other-
wise, a means whereby the person so-
licited is afforded an opportunity to
specify by ballot a choice between ap-
proval or disapproval of each matter
referred to therein as intended to be
acted upon; and

(ix) Shall indicate in bold face type
how the proxy shall be voted on each
such matter to which no choice is so
specified.

(2) No proxy subject to this section
shall confer authority to vote at any
meeting other than the meeting (or
any adjournment thereof) to vote on
conversion. A proxy may be deemed to
confer authority to vote with respect
to matters incident to the conduct of
such meeting. If the plan of conversion
is considered at an annual meeting, ex-
isting proxies may be voted with re-
spect to matters not related to the
plan of conversion.

(3) The proxy statement or form of
proxy shall provide that the votes rep-
resented by the proxy will be voted;
that, where the person solicited speci-
fies by means of a ballot provided pur-
suant to paragraph (d)(1)(viii) of this
section a choice with respect to any
matter to be acted upon, the votes will
be voted in accordance with the speci-
fications so made; and that if no choice
is so specified, the votes will be cast as
indicated in bold face type on the form
of proxy.

(4) Each voting member must be fur-
nished a form of proxy conforming with
paragraph (d) of this section. No appli-
cant shall use previously-executed
proxies.

(e) Material required to be filed. (1) Ap-
plicants shall file ten preliminary cop-
ies of such proxy materials as are re-
quired by the form for applying for ap-
proval to convert under this part.

(2) Ten preliminary copies of any ad-
ditional soliciting material subject to
this section including soliciting mate-
rial in the form of press releases, and
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radio or television scripts, to be used
or furnished to association members
subsequent to furnishing the proxy
statement, shall be filed with the Of-
fice at least five business days prior to
the date on which the Office is re-
quested to authorize the use of such
material. Speeches may, but need not
be, filed with the Office prior to use.

(3) Twenty-five copies of the proxy
statement and ten copies of the form of
proxy and all other soliciting material,
in the form in which such material is
furnished to association members,
shall be filed with or mailed for filing
to the Office not later than the date
such material is first sent or given to
association members. All materials
filed pursuant to this paragraph (e)(3)
shall be accompanied by a statement of
the date on which copies of such mate-
rials are to be released to association
members.

(4) If the solicitation is to be made in
whole or in part by personal solicita-
tion, ten preliminary copies of all writ-
ten instructions or other material
which discusses or reviews, or com-
ments upon the merits of, any matter
to be acted upon and which is to be fur-
nished to the individuals making the
actual solicitation for their use di-
rectly or indirectly in connection with
the solicitation shall be filed with the
Office at least five business days prior
to the date on which the Office is re-
quested to authorize the use of such
material.

(5) All preliminary copies of material
filed pursuant to paragraphs (e)(1),
(e)(2) and (e)(4) of this section shall be
clearly marked on the cover page ‘‘Pre-
liminary Copy’’. Such preliminary cop-
ies shall be public unless otherwise
deemed confidential pursuant to
§563b.4(c) of this part.

(6) Unless requested by the Office,
copies of replies to inquiries from
members of the savings association and
copies of communications which do no
more than request that forms of proxy
theretofore solicited be signed and re-
turned need not be filed pursuant to
paragraph (e) of this section.

(7) Where any proxy statement, form
of proxy or other material filed pursu-
ant to paragraph (e) of this section is

243



§563b.6

amended or revised, four of the re-
quired copies of such amended or re-
vised material filed with the Office
shall be marked to indicate clearly and
precisely the changes effected therein
subsequent to the last prior filing.

(f) Mailing communications for associa-
tions members. If the management of the
applicant has adopted a plan of conver-
sion, the applicant shall perform such
of the following acts as may be duly re-
quested in writing with respect to a
matter to be considered at the meeting
to vote on the plan of conversion by
any association member who will de-
fray the reasonable expenses to be in-
curred by the applicant in the perform-
ance of the act or acts requested.

(1) The applicant shall mail or other-
wise furnish to such association mem-
ber the following information as
promptly as practicable after the re-
ceipt of such request:

(i) A statement of the approximate
number of association members who
have been or are to be solicited on be-
half of the management, or any group
of such holders which the association
member shall designate; and

(ii) An estimate of the cost of mail-
ing a specified proxy statement, form
of proxy or other communication to
such association member.

(2) Copies of any proxy statement,
form of proxy or other communication
furnished by the association member
and as approved by the Office shall be
mailed by the applicant to such of the
association members specified in para-
graph (f)(1)(i) of this section as the as-
sociation member shall designate.

(3) Any such material which is fur-
nished by the association member shall
be mailed with reasonable promptness
by the applicant after receipt of the
material to be mailed, envelopes or
other containers therefor and postage
or payment for postage.

(4) Neither the management nor the
applicant shall be responsible for such
proxy statement, form of proxy or
other communication.

(g) False or misleading statements. (1)
No solicitation of a proxy by the appli-
cant, its management, or any other
person for the meeting to vote on con-
version shall be made by means of any
proxy statement, form of proxy, notice
of meeting or other communication,
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written or oral, containing any state-
ment which, at the time and in the
light of the circumstances under which
it is made, is false or misleading with
respect to any material fact, or which
omits to state any material fact nec-
essary in order to make the statements
therein not false or misleading or nec-
essary to correct any statement in any
earlier communication with respect to
the solicitation of a proxy for such
meeting which has become false or
misleading.

(2) The fact that a proxy statement,
form of proxy or other soliciting mate-
rial has been filed with or examined by
the Office and authorized for use shall
not be deemed a finding by the Office
that such material is accurate or com-
plete or not false or misleading, or that
the Office has passed upon the merits
of or approved any proposal contained
therein. No representation contrary to
the foregoing shall be made by any per-
son.

(3) If a solicitation by management
violates any provision of this section,
the Office may require remedial meas-
ures including:

(i) Correction of any such violation
by means of a retraction and new solic-
itation;

(ii) Rescheduling of the meeting for a
vote on the conversion; and

(iii) Any other actions the Office may
deem appropriate in the circumstances
in order to ensure a fair vote.

(h) Prohibition of certain solicitations.
No person soliciting a proxy from an
association member for the meeting to
vote on conversion shall solicit:

(1) Any undated or post-dated proxy;

(2) Any proxy which provides that it
shall be deemed to be dated as of any
date subsequent to the date on which it
is signed by the association members;

(3) Any proxy which is not revocable
at will by the association member giv-
ing it; or

(4) Any proxy which is part of any
other document or instrument (such as
an account card).

[64 FR 49596, Nov. 30, 1989, as amended at 59
FR 22734, May 3, 1994]
§563b.6 Vote by members.

(a) Vote at special meeting. Following
approval by the Office of an application
for conversion, the plan of conversion
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shall be submitted to a special meeting
of members, unless in the case of a
State-chartered converting savings as-
sociation State law requires that the
plan be considered at an annual meet-
ing of members.

(b) Determining members eligible to
vote. The record date for determining
those members eligible to vote at the
meeting called to consider a plan of
conversion shall not be more than 60
nor less than 10 days prior to the date
of such meeting, without prior ap-
proval of the Office, unless State law
requires a different voting record date.

(c)(1) Notice to members. Notice of the
meeting to consider a plan of conver-
sion shall be given by means of the
proxy statement authorized for use by
the Office. The notice shall be given
not more than 45 nor fewer than 20
days prior to the date of the meeting to
each association member, unless State
law requires a different notice period.
Such notice shall also be sent to each
beneficial holder of an account held in
a fiduciary capacity:

(i) In the case of a Federal associa-
tion, where the account is an Indi-
vidual Retirement Account and the
name of the beneficial holder is dis-
closed on the association’s records; and

(ii) In the case of a State-chartered
association, where the beneficial hold-
er possesses voting rights.

(2) Summary proxy statement. The
proxy statement required by paragraph
(c)(1) of this section may be in sum-
mary form, Provided:

(i) A statement is made in bold-face
type on the notice to members required
under paragraph (c)(1) of this section
that a more detailed description of the
proposed transaction may be obtained
by returning an attached postage-paid
postcard or other written communica-
tion requesting a supplemental infor-
mation statement which, together with
the summary proxy statement, com-
plies with the requirements of Form
PS;

(ii) The last date on which the sum-
mary proxy statement is mailed to
members will be deemed the date on
which notice is given for purposes of
paragraph (c)(1) of this section. With-
out prior approval by the Office, the
special meeting of members shall not
be held fewer than 20 days after the
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last date on which the supplemental in-
formation statement is mailed to re-
questing members;

(iii) The supplemental information
statement required to be furnished to
members pursuant to  paragraph
(¢)(2)(i) of this section may be com-
bined with Form OC, if the subscrip-
tion offering is commenced concur-
rently with or during the proxy solici-
tation period pursuant to §563b.3(d)(1)
of this subpart A; and

(iv) The summary proxy statement
shall be prepared in accordance with
the following requirements:

(A) All of the requirements of Form
PS shall be met, with the exception of
the following:

(I) Item 6. Management Remunera-
tion.

(2) Item 7. Business of the Applicant.
Paragraphs (c¢) through (m), and (o).

(3) Item 14. Financial Statements.

(4) Item 15. Consents of Experts and
Reports. Paragraph (b).

(B) The disclosure requirements of
items 8(j), 9 and 13 of Form PS may be
prepared in summary form.

(C) The disclosure requirements of
item 5 may be met through disclosure
of the names, ages, and present occupa-
tions of all directors and executive offi-
cers.

(D) The plan of conversion shall not
be required to be attached to the sum-
mary proxy statement under item 16.

(E) The statement contained in
§563b.8(u) of this part shall be included.

(d) Notice to eligible account holders
and supplemental account holders who
are not voting members. The converting
savings association may give notice of
the proposed conversion and the meet-
ing of the association members by let-
ter or other written communication
authorized for use by the Office to eli-
gible account holders and supplemental
account holders who are not voting
members. The contents of the notice
shall be subject to §§563b.4(a)(4) and
(a)(b), and 563b.5(g) of this part; the use
of the notice shall be subject to
§563b.5(b) of this part; and filing of the
notice with the Office shall be subject
to §563b.5(e)(1), (e)(3), (e)(b), and (e)(7)
of this part.

(e) Required vote. The plan shall be
approved by a vote of at least a major-
ity of the total outstanding votes of
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the association members, unless State
law requires a higher percentage for a
State-chartered converting savings as-
sociation, in which case the higher per-
centage shall be used. Voting may be in
person or by proxy.

§563b.7 Pricing and sale of securities.

(a) General. (1) No offer to sell securi-
ties of an applicant pursuant to a plan
of conversion may be made prior to ap-
proval by the Office of the application
for conversion and until the proxy
statement has been authorized for use
by the Office.

(2) No offering circular may be trans-
mitted to any person in connection
with an offer or sale of a security that
is the subject of a plan of conversion
which has been filed with the Office un-
less the offering circular meets the re-
quirements of this part or part 563g.

(3) No sale of securities may be made
except by means of a final offering cir-
cular which has been declared effective
by the Office.

(4) The provisions of §563b.7(a) shall
not apply to preliminary negotiations
or agreements between an applicant
and any underwriter or among under-
writers who are to be in priority of
contract with the applicant.

(b) Distribution of offering materials.
Any preliminary offering circular
which has been filed with the Office
may be distributed in connection with
the offering at the same time as or
after the proxy statement is mailed to
association members pursuant to
§563b.6(c) of this part. No final offering
circular shall be distributed until it
has been declared effective by the Of-
fice. The declaration of effectiveness of
the final offering circular by the Office
shall not extend beyond the maximum
time period specified for the comple-
tion of the sale of all the capital stock
in paragraph (i) of this section, or be-
yond such period of time as the Office
shall establish upon a subsequent dec-
laration of effectiveness in the event of
the granting of an extension of time
under paragraph (k) of this section.

(c) Estimated price information. If the
offering is to commence prior to the
meeting of the association members
held to vote on the plan of conversion,
the proxy statement authorized for use
by the Office shall set forth the esti-
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mated price range. Any preliminary of-
fering circular shall set forth the esti-
mated price range. The maximum of
such price range should normally be no
more than 15 percent above the average
of the minimum and maximum of such
price range and the minimum should
normally be no more than 15 percent
below such average. The maximum
price used in the price range should
normally be no more than $50 per share
and the minimum no less than $5 per
share.

(d) Prohibited representations. The Of-
fice will review the price information
required under this section in deter-
mining whether to give approval to ap-
plications for conversion when the of-
fering is to commence prior to the
meeting of association members, and
will review the information in deter-
mining whether to declare a final offer-
ing circular effective. No representa-
tions may be made in any manner that
such price information has been ap-
proved by the Office or that the shares
of capital stock sold pursuant to the
plan of conversion have been approved
or disapproved by the Office or that the
Office has passed upon the accuracy or
adequacy of any offering circular cov-
ering such shares.

(e) Underwriting expenses. Under-
writing commissions shall not exceed
an amount or percentage per share ac-
cepted as reasonable by the Office or
its delegate. No underwriting commis-
sion shall be allowed or paid with re-
spect to shares of capital stock sold in
the subscription offering unless the
plan of conversion contains the op-
tional provision permitted by
§563b.3(d)(11) of this part; however, an
underwriter may be reimbursed for ac-
countable expenses in connection with
the subscription offering where the
public offering is limited such that rea-
sonable underwriting commissions
thereon would not be sufficient to
cover total accountable expenses and,
in the case in which no public offering
occurs, an underwriter may be paid a
consulting fee reasonable under the cir-
cumstances as the Office shall accept.
The term ‘‘underwriting commissions”
includes underwriting discounts.

(f) Pricing materials. (1) In considering
the pricing information required under
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paragraph (c) of this section, the Office
will apply the following guidelines:

(i) The materials shall be prepared by
persons independent of the applicant,
experienced and expert in the area of
corporate appraisal, and acceptable to
the Office;

(ii) The materials shall contain a full
appraisal, including a complete and de-
tailed description of the elements that
make up an appraisal report, justifica-
tion for the methodology employed and
sufficient support for the conclusions
reached therein;

(iii) To the extent that the appraisal
is based on a capitalization of the pro
forma income of the converted savings
association, the materials must indi-
cate the basis for determination of the
income to be derived from the proceeds
of the sale of stock and demonstrate
the appropriateness of the earnings-
multiple used, including assumptions
made as to future earnings growth. To
the extent that the appraisal is based
on comparison of the capital stock of
the applicant with outstanding capital
stock of existing stock associations,
such existing stock associations must
be reasonably comparable to the con-
verting savings association in terms of
such factors as size, market area, com-
petitive conditions, profit history, and
expected future earnings;

(iv) In those instances where the ini-
tial appraisal report is deemed to be
materially deficient and/or substan-
tially incomplete, the OTS may deem
the entire conversion application ma-
terially deficient and/or substantially
incomplete, and in accordance with the
OTS applications processing rules, 12
CFR part 516, decline to further process
the application.

(2) In addition to the information re-
quired in paragraph (f)(1) of this sec-
tion, the applicant shall submit infor-
mation demonstrating to the satisfac-
tion of the Office the independence and
expertise of any person preparing ma-
terials under this paragraph. No ap-
praiser shall serve as an underwriter or
selling agent under the same plan of
conversion. No affiliate of an appraiser
may act as an underwriter or selling
agent unless procedures are followed
and representations made to ensure
that an appraiser is separate from the
underwriter or selling agent affiliate
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and the underwriter or selling agent af-
filiate does not make recommendations
or in any way impact the appraisal. No
appraiser shall receive any other fee
except for the fee for services rendered
in connection with such appraisal.

(3) In addition to the information re-
quired in paragraphs (f)(1) and (f)(2) of
this section, the applicant shall file
with the Office such additional infor-
mation with respect to the pricing of
the capital stock of the association as
the Office may request.

(g) Order forms for purchase of capital
stock. (1) Promptly after the Office has
declared effective the offering circular
for the subscription offering, the appli-
cant shall distribute order forms for
the purchase of shares of capital stock
in the offering to all eligible account
holders, supplemental eligible account
holders, voting members and other per-
sons who may subscribe for shares of
capital stock under the plan of conver-
sion. If the converting savings associa-
tion shall have adopted in its plan of
conversion the optional provisions set
forth in §563b.3 (d)(5), (d)(6), or (d)(11) of
this part, the applicant shall deliver
order forms to the eligible account
holders, supplemental eligible account
holders, and voting members who re-
quested receipt of the offering circular.

(2) Each order form shall be accom-
panied or preceded by the final offering
circular for the subscription offering or
the public offering, as the case may be,
and a set of detailed instructions ex-
plaining how to properly complete such
order forms.

(3) The maximum subscription price
stated on each order form shall be the
amount to be paid when the order form
is returned. The maximum subscription
price and the actual subscription price
shall be within the subscription price
range stated in the Office’s approval
and the offering circular. If either the
maximum subscription price or the ac-
tual subscription price is not within
the subscription price range, the appli-
cant must obtain an amendment to the
Office’s approval. If appropriate, the
Office will condition its approval by re-
quiring a resolicitation of proxies and/
or order forms. If the actual public of-
fering price is less than the maximum
subscription price stated on the order
form, the actual subscription price
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shall be correspondingly reduced and
the difference shall be refunded to
those who have paid the maximum sub-
scription price, unless the subscribers
affirmatively elect to have the dif-
ference applied to the purchase of addi-
tional shares of capital stock.

(4) Each order form shall be prepared
so0 as to indicate to the person receiv-
ing it, in as simple, clear and intel-
ligible a manner as possible, the ac-
tions which are required or available to
him or her with respect to the form
and the capital stock offered for pur-
chase thereby. Specifically, each order
form shall:

(i) Indicate the maximum number of
shares that may be purchased pursuant
to the subscription rights;

(ii) Indicate the period of time within
which the subscription rights must be
exercised, which period of time shall be
no less than 20 days and no more than
45 days following the date of the mail-
ing of the subscription offering order
form;

(iii) State the maximum subscription
price per share of capital stock;

(iv) Indicate any requirements as to
the minimum number of shares of cap-
ital stock which may be purchased;

(v) Provide a specifically designated
blank space or spaces for indicating the
number of shares of capital stock
which the eligible account holder or
other person wishes to purchase;

(vi) Indicate the manner of required
payment and, if such payment may be
made by withdrawal from a certificate
of deposit, indicate that such with-
drawal may be made without penalty.
If payment is to be made by with-
drawal from a savings account or cer-
tificate of deposit, a box to check
should be provided;

(vii) Provide specifically designated
blank spaces for dating and signing the
order form;

(viii) Contain an acknowledgment by
the account holder or other person
signing the order form that he or she
has received a final offering circular
prior to so signing; and

(ix) Indicate the consequences of fail-
ing to properly complete and return
the order form, including a statement
that the subscription rights are non-
transferable and will become void at
the end of the subscription period. The
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order form may, and the set of instruc-
tions shall, indicate the place or places
to which the order forms are to be re-
turned and when the order forms shall
be deemed to be received, such as by
date and time of actual receipt at the
address indicated or by date and time
of postmark.

(5) The order form may provide that
it may not be modified without the ap-
plicant’s consent after its receipt as set
forth in the order form. If payment is
to be made by withdrawal from a sav-
ings account or certificate of deposit,
the applicant may, but need not, cause
such withdrawal to be made upon re-
ceipt of the order form. If such with-
drawal is made at any time prior to the
closing date of the public offering, the
applicant shall pay interest to the ac-
count holder on the account withdrawn
as if such amount had remained in the
account from which it was withdrawn
until such closing date.

(h) Withdrawal from certificate ac-
counts. Notwithstanding any regu-
latory provision regarding penalties for
early withdrawal from certificate ac-
counts, the applicant may allow pay-
ment for capital stock pursuant to the
exercise of subscription rights by with-
drawal from a certificate account with-
out the assessment of such penalties.
In the case of early withdrawal of only
a portion of such account, the certifi-
cate evidencing such account shall be
cancelled if the applicable minimum
balance requirement ceases to be met.
The remaining balance will earn inter-
est at the passbook rate.

(i) Period for completion of sale. The
sale of all shares of capital stock of the
converting savings association to be
made under the plan of conversion, in-
cluding any sale in a public offering or
direct community marketing, shall be
completed as promptly as possible and
within 45 calendar days after the last
day of the subscription period, unless
extended by the Office.

(j) Interest on subscriptions and direct
community offering purchase orders. The
converting savings association shall
pay interest at not less than the pass-
book rate on all amounts paid in cash
or by check or money order to the as-
sociation to purchase shares of capital
stock in the subscription offering or di-
rect community offering from the date
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payment is received by the association
until the conversion is completed or
terminated.

(k) Ertensions of time to complete pub-
lic offering or direct community offering;
post-effective amendments to subscription
offering circular. (1) The Office may
grant one or more extensions of the
time required to complete the sale of
all shares of capital stock under para-
graph (i) of this section, provided that
no single extension of time shall ex-
ceed 90 days.

(2) Immediately upon the granting of
an extension of time pursuant to para-
graph (k)(1) of this section, the con-
verting savings association shall dis-
tribute to each subscriber in the offer-
ing and, if applicable, each person who
has ordered capital stock in the direct
community offering, a post-effective
amendment to the offering circular
filed under an amendment to the appli-
cation for conversion and declared ef-
fective by the Office pursuant to para-
graph (k)(4) of this section which shall
notify each subscriber and each order-
ing person of the granting of the exten-
sion of time, and of the right of each
subscriber and each ordering person to
increase, decrease or rescind this sub-
scription:

(i) At any time prior to 20 days before
the end of the extension period; or (ii)
at any time prior to the date of the
commencement of the public offering
or the direct community offering: Pro-
vided, That if the public offering or the
direct community offering is not com-
pleted within 20 days after its com-
mencement, all instructions from sub-
scribers and ordering persons to in-
crease, decrease, or rescind their sub-
scriptions or orders received during the
20-day offering period shall be honored
by the converting savings association.

(3) For the purpose of paragraph (k)
of this section, the public offering shall
be deemed to commence upon the filing
with the Office of the preliminary of-
fering circular for the public offering,
and the direct community offering
shall be deemed to commence upon the
declaration of effectiveness by the Of-
fice of the final offering circular.

(4) After the expiration of subscrip-
tion rights, the converting savings as-
sociation shall file with and have de-
clared effective by the Office a post-ef-
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fective amendment to the offering cir-
cular delivered to subscribers upon the
occurrence of any event, circumstance,
or change of circumstance which would
be material to the investment decision
of a subscriber or, if applicable, a per-
son who has ordered capital stock in
the direct community offering.

(5) Any post-effective amendment to
an offering circular distributed to sub-
scribers in the offering shall be distrib-
uted by the converting savings associa-
tion immediately after the declaration
of effectiveness to each subscriber, and,
if applicable, each person who has or-
dered stock in the direct community
offering, and the converting savings as-
sociation shall grant to each subscriber
and ordering person the right to in-
crease, decrease, or rescind his or her
subscription or order for a period which
shall be no less than the greater of ten
days from the date of the mailing of
the post-effective amendment or the
period remaining in an extension of
time granted by the Office pursuant
and subject to the provisions of para-
graph (k)(2) of this section.

[64 FR 49596, Nov. 30, 1989, as amended at 59
FR 22734, May 3, 1994; 59 FR 61262, Nov. 30,
1994]

§563b.8 Procedural requirements.

(a) Filing an application for conver-
sion. An applicant that desires to con-
vert in accordance with this part shall
file ten copies of an application for ap-
proval in the form prescribed by the Of-
fice.

(b) Return of improperly executed or
materially incomplete filings. (1) Any ap-
plication for approval that is improp-
erly executed shall not be accepted for
filing and shall be returned to the ap-
plicant.

(2) Subject to the provisions of para-
graph (b)(3) of this section, any appli-
cation for approval that does not con-
tain copies of:

(i) A plan of conversion;

(ii) A preliminary proxy statement
with signed financial statements; and

(iii) A preliminary form of proxy,
shall not be accepted for filing and
shall be returned to the applicant.

Any application for approval con-
taining a materially incomplete plan of
conversion, proxy statement, or form
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of proxy may be returned by the Office
to the applicant.

(3) Any application for approval
which contains, at a minimum, a mate-
rially complete plan of conversion
shall be accepted for filing if the appli-
cation for approval is accompanied by
the written request of the applicant
that the application not be reviewed by
the Office until the applicant requests
and the Office consents to the filing of
the additional materials set forth in
paragraph (b)(2) of this section.

(c) Additional filing requirements. An
applicant whose plan of conversion has
been approved by the Office shall fulfill
the following requirements.

(1) The applicant shall file with the
Office promptly after the meeting of
association members called to consider
the plan of conversion a certified copy
of each resolution adopted at such
meeting relating to the plan of conver-
sion, together with the following infor-
mation:

(i) The total number of votes eligible
to be cast;

(ii) The total number of votes rep-
resented in person or by proxy at the
meeting;

(iii) The total number of votes cast in
favor of and against each such matter;
and

(iv) The percentage of votes nec-
essary to approve each such matter.

The compilation of the votes cast at
the meeting may be prepared for the
savings association by an independent
public accountant or by an independent
transfer agent.

(2) The applicant shall file with the
Office promptly after the meeting of
association members called to consider
the plan of conversion an opinion of
counsel to the effect that:

(i) The meeting of members was duly
held in accordance with all require-
ments of applicable State and Federal
law and regulation;

(ii) All requirements of State law ap-
plicable to the conversion have been
complied with; and

(iii) If the association has used prox-
ies executed prior to the proxy solicita-
tion required by §563b.6(c)(1), the au-
thority conferred by such proxies in-
cludes authority to vote on the plan of
conversion.
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(3) Each offering circular for the of-
fering shall be prepared in compliance
with this part and Form OC. The appli-
cant shall file with the Office ten cop-
ies of each preliminary offering cir-
cular and twenty-five copies of each
final offering circular.

(d) Termination or amendment of char-
ter. (1) Upon approval of a plan of con-
version by the members of a State-
chartered savings association or a Fed-
eral savings association which is con-
verting to a State-chartered stock sav-
ings association, the charter of such
savings association shall terminate ef-
fective upon the issuance to it of a
stock charter under the laws of the
State in which the home office of the
applicant is located. If such converting
savings association is a Federal savings
association, its Federal charter shall
promptly be surrendered to the Office
for cancellation. A savings association
converting to a State-chartered stock
savings association shall promptly file
with the Office a copy of the stock
charter issued to it.

(2) A mutual association converting
to a Federal stock association shall
apply to amend its charter and bylaws
to read in a form consistent with part
5562 of this chapter. The effective date
of such amendment shall be stated in
the Office’s order approving the conver-
sion.

(3) The corporate existence of a mu-
tual association converting to a feder-
ally-chartered stock association shall
not terminate, but the converted asso-
ciation shall be deemed to be a con-
tinuation of the association so con-
verted. In the case of a Federal or a
State-chartered mutual savings asso-
ciation converting to a State-chartered
stock savings association, unless State
law otherwise prescribes, the corporate
existence of the converting savings as-
sociation shall similarly not terminate
and the converted savings association
shall be deemed to be a continuation of
the savings association so converted.

(e) Number of copies; place of filing;
binding; signatures. (1) Whenever a re-
quirement is made under this part for
the filing of four copies of any docu-
ment with the Office, one copy shall be
filed with the Regional Director or his
or her designee and the remaining cop-
ies with the Chief Counsel, Business
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Transactions Division, Office of Thrift
Supervision, 1700 G Street, NW., Wash-
ington, DC 20552. Whenever a require-
ment is made under this part for the
filing of ten or more copies of any doc-
ument with the Office, three copies
shall be filed with the Regional Direc-
tor or his or her designee and the re-
maining copies with the Chief Counsel,
Business Transactions Division. When-
ever a requirement is made under this
part that a document to be filed be
manually signed, one manually signed
copy shall be filed with the Regional
Director or his or her designee and an-
other with the Chief Counsel, Business
Transactions Division. Other copies
shall be conformed. Each of the copies
filed under this part shall be bound, in
one or more parts, without stiff covers.
The binding shall be made on the side
or stitching margin in such manner as
to leave the reading matter legible.

(2) At least two copies of every appli-
cation and every amendment thereto
filed shall be manually signed by:

(i) A duly authorized representative
of the applicant on its behalf;

(ii) Its principal executive officer;

(iii) Its principal financial officer;

(iv) Its principal accounting officer;
and

(v) At least two-thirds of its direc-
tors.

(3) If any name is signed to an appli-
cation or any amendment thereto pur-
suant to a power of attorney, four cop-
ies of such power of attorney, including
two manually signed, shall be filed
with the application.

(4)(i) Except as provided in paragraph
(e)(4)(ii) of this section, the filing of
any application or amendment thereto
under this part shall constitute a rep-
resentation of the applicant by its duly
authorized representative, the appli-
cant’s principal executive officer, the
applicant’s principal financial officer,
and the applicant’s principal account-
ing officer, and each member of the ap-
plicant’s board of directors (whether or
not such director has signed the appli-
cation or any amendment thereto) sev-
erally that:

(A) He or she has read such applica-
tion or amendment;

(B) In the opinion of each such per-
son, he or she has made such examina-
tion and investigation as is necessary
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to enable him or her to express an in-
formed opinion that such application
or amendment complies to the best of
his or her knowledge and belief with
the applicable requirements of this
part and forms prescribed hereunder;
and

(C) Each such person holds such in-
formed opinion.

(ii) The representations specified in
paragraph (e)(4)(i) of this section shall
not be deemed to have been made by
any director of the applicant who did
not sign the application or any amend-
ment thereto, if, and only to the extent
that, such director files with the Office
within 10 business days after the filing
of such application or amendment a
statement describing those portions of
such filing as to which he or she does
not so represent.

(f) Requirements as to paper and print-
ing. (1) Applications shall be filed on
good quality, unglazed, white paper ap-
proximately 8% by 13 or 8% by 11
inches in size, insofar as practicable.
However, tables, charts, maps and fi-
nancial statements may be on larger
paper if folded to such sizes, and the
plan of conversion, proxy statement
and offering circular may be on smaller
paper if the applicant so desires.

(2) Applications and, insofar as prac-
ticable, all papers and documents filed
as a part thereof, shall be printed,
lithographed, mimeographed or type-
written. However, applications for any
portion thereof may be prepared by any
similar process which, in the opinion of
the Office, produces copies suitable for
a permanent record. Irrespective of the
process used, all copies of any such ma-
terial shall be clear, easily readable
and suitable for repeated photocopying.
Debits in credit categories and credits
in debit categories shall be designated
so as to be clearly distinguishable as
such on photocopies.

(g) Method of preparation. Every ap-
plication shall furnish information in
item-and-answer form in response to
the items of the appropriate form, and
shall include the captions of the form,
but omit the text of all items and in-
structions. Every proxy statement and
offering circular shall present informa-
tion as provided in paragraph (n) of
this section in response to the items of
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the appropriate form in lieu of fur-
nishing the information in item-and-
answer form, and shall omit the cap-
tions and text of all items and instruc-
tion. Every application shall include a
cross reference sheet showing the loca-
tion in the proxy statement and offer-
ing circular of the response to the
items of the appropriate form. If any
such item is inapplicable, or the an-
swer thereto is in the negative and is
omitted, a statement to that effect
shall be made in the cross reference
sheet.

(h) Interpretation of requirements. (1)
Unless the context indicates otherwise,
the forms require information only as
to the applicant.

(2) Whenever words relate to the fu-
ture, they have reference solely to
present intention.

(3) Any words indicating the holder
of a position or office include persons,
by whatever titles designated, whose
duties are those ordinarily performed
by holders of such positions or offices.

(i) Additional information. In addition
to the information expressly required
to be included in any application under
this part, there shall be added such fur-
ther material information, if any, as
may be necessary to make the required
statements, in the light of the cir-
cumstances under which they made,
not misleading.

(j) Information unknown or not reason-
ably available. Information required
need be given only insofar as it is
known or reasonably available to the
applicant. If any required information
is unknown and not reasonably avail-
able to the applicant, either because
the obtaining thereof would involve un-
reasonable effort or expense, or because
it rests peculiarly within the knowl-
edge of another person not affiliated
with the applicant, the information
may be omitted, subject to the fol-
lowing conditions:

(1) The applicant shall give such in-
formation on the subject as it possesses
or can acquire without unreasonable
effort or expense, together with the
sources thereof.

(2) The applicant shall include a
statement either showing that unrea-
sonable effort or expense would be in-
volved or indicating the absence of any
affiliation with the person within
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whose knowledge the information rests
and stating the result of a request
made to such person for the informa-
tion.

(k) Incorporation of certain information
by reference. (1) Where an item in an ap-
plication calls for information not re-
quired to be included in the proxy
statement or offering circular, matter
contained in any part of the applica-
tion, including exhibits, may be incor-
porated by reference in answer, or par-
tial answer, to such item. No informa-
tion may be incorporated by reference
in a proxy statement or offering cir-
cular, unless the document containing
such information is attached thereto or
is summarized or outlined as provided
in paragraph (1) of this section. How-
ever, an offering circular may incor-
porate by reference the information
contained in a proxy statement pre-
viously delivered, without need of sum-
mary or outline.

(2) Material incorporated by ref-
erence shall be clearly identified in the
reference. An express statement that
the specified matter is incorporated by
reference shall be made at the par-
ticular place in the application where
the information is required. Matter
shall not be incorporated by reference
in any case where such incorporation
would render the statement incom-
plete, unclear or confusing.

(1) Summaries or outlines of documents.
Where a summary or outline of the pro-
visions of any document is required,
only a brief statement shall be made,
in succinct and condensed form, as to
the most important provisions of the
document. In addition to such state-
ment, the summary or outline may in-
corporate by reference particular
items, sections or paragraphs of any
exhibit and may be qualified in its en-
tirety by such reference.

(m) Legibility of materials. The body of
all printed plans of conversion, proxy
statements, and offering circulars, in-
cluding all notes to financial state-
ments and other tabular data included
therein, shall be in roman type at least
as large and as legible as 10-point mod-
ern type. However, to the extent nec-
essary for convenient presentation, fi-
nancial statements and other tabular
data, including tabular data in notes,
may be in roman type at least as large
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and as legible as 8-point modern type.
All such type shall be leaded at least 2
points.

(n) Presentation of information. (1) The
information required in a proxy state-
ment or offering circular need not fol-
low the order of the items or other re-
quirements in the appropriate form.
Such information shall not, however,
be set forth in such fashion as to ob-
scure any of the required information
or any information necessary to keep
the required information from being
incomplete or misleading. Where an
item requires information to be given
in tabular form it shall be given in sub-
stantially the tabular form specified in
the item.

(2) All information contained in a
plan of conversion, proxy statement or
offering circular shall be set forth
under appropriate captions or headings
reasonably indicative of the principal
subject matter set forth thereunder.
Except as to financial statements and
other tabular data, all information set
forth in any form under this part shall
be divided into reasonably short para-
graphs or sections.

(3) Every proxy statement and offer-
ing circular shall include in the
forepart thereof a reasonably detailed
table of contents showing the subject
matter of its various sections or sub-
divisions and the page number on
which each such section or subdivision
begins.

(4) All information required to be in-
cluded in a proxy statement or offering
circular shall be clearly understand-
able without the necessity of referring
to the particular form or to the regula-
tions under this part. Except as to fi-
nancial statements and information re-
quired in tabular form, the information
set forth in a proxy statement or offer-
ing circular may be expressed in con-
densed or summarized form.

(5) Financial statements are to be set
forth in comparative form, and shall
include the notes thereto and the ac-
countants’ certificate or certificates.
Section 563c.1 of this chapter governs
the certification, form and content of
such financial statements, including
the basis of consolidation.

(o) Application of amendments to regu-
lations and forms. (1) The form and con-
tents of any filing made under the pro-
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visions of this part need conform only
to the applicable regulations and forms
then in effect, and contain the informa-
tion, including financial statements
specified therein, required at the time
the filing is made, notwithstanding
subsequent amendments to such regu-
lations, except as otherwise provided in
any such amendment or in paragraph
(0)(2) of this section.

(2) Whenever the Office prohibits by
order or otherwise the use of any filing
under this part, the form and contents
of any filing used thereafter shall con-
form to the requirements of such order
and the applicable regulations and
forms in effect at the time such prohi-
bition ceases to be effective.

(p) Consents of experts. (1) If any ac-
countant, attorney, investment bank-
er, appraiser, or other persons whose
professions give authority to a state-
ment made in any application under
this part are named as having pre-
pared, reviewed, passed upon, or cer-
tified any part thereof, or any report or
valuation for use in connection there-
with, the written consent of such per-
son shall be filed with the application.
If any portion of a report of an expert
is quoted or summarized as such in any
filing under this part, the written con-
sent of the expert shall expressly state
that the expert consents to such
quotation or summarization.

(2) All written consents filed pursu-
ant to paragraph (p) of this section
shall be dated and signed manually. A
list of such consents shall be filed with
the application. Where the consent of
the expert is contained in his or her re-
port, a reference shall be made in the
list to the report containing such con-
sent.

(a) Consents of persons about to become
directors. If any person who has not
signed an application is named in the
proxy statement or offering circular as
about to become a director, the written
consent of such person shall be filed
with the appropriate form.

(r) Date of filing. The date on which
any documents are actually received
by the Office in the manner prescribed
in this part shall be the date of filing
thereof.

(s) Amendments. All amendments to
any application under this part shall be
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filed under cover of an appropriate fac-
ing sheet, shall be numbered consecu-
tively in the order in which filed, and
shall conform to all pertinent regula-
tions applicable to the type of applica-
tion which they amend.

(t) Pre-filing conferences with appli-
cants. (1) The staff of the Office, includ-
ing the Regional Director or his or her
designee, will be available for con-
ferences with prospective applicants or
their representatives in advance of fil-
ing an application to convert. These
conferences may be held for the pur-
pose of discussing generally the prob-
lems confronting an applicant in ef-
fecting conversion or to resolve spe-
cific problems of an unusual nature.

(2) Pre-filing review of an application
may be refused by the staff of the Of-
fice if such review would delay the ex-
amination and processing of material
which has already been filed or would
favor certain applicants at the expense
of others. In any conference under
paragraph (t) of this section, the staff
of the Office will not undertake to pre-
pare material for filing but will limit
themselves to indicating the kind of
information required, leaving the ac-
tual drafting to the applicant and its
representatives.

(u) Review of the Office’s action. Any
person aggrieved by a final action of
the Office which approves, with or
without conditions, or disapproves a
plan of conversion pursuant to this
part may obtain review of such action
by filing in the court of appeals of the
United States for the circuit in which
the principal office or residence of such
person is located, or in the U.S. Court
of Appeals for the District of Columbia
Circuit, a written petition praying that
the final action of the Office be modi-
fied, terminated or set aside. Such peti-
tion must be filed within 30 days after
publication of notice of such final ac-
tion in the FEDERAL REGISTER, or 30
days after the mailing by the applicant
of the notice to members as provided
for in §563b.6(c) of this part, whichever
is later. The further procedure for re-
view is as follows: A copy of the peti-
tion is forthwith transmitted to the Of-
fice by the clerk of the court and there-
upon the Office files in the court the
record in the proceeding, as provided in
section 2112 of title 28 of the U.S. Code.
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Upon the filing of the petition, the
court has jurisdiction, which upon the
filing of the record is exclusive, to af-
firm, modify, terminate, or set aside in
whole or in part, the final action of the
Office. Review of such proceedings is
had as provided in chapter 7 of title 5 of
the U.S. Code. The judgment and de-
cree of the court is final, except that
they are subject to review by the Su-
preme Court upon certiorari as provided
in section 12564 of title 28 of the U.S.
Code.

(v) Post-conversion reports. The appli-
cant shall file such post-conversion re-
ports concerning its conversion as the
Office may require.

[64 FR 49596, Nov. 30, 1989, as amended at 57
FR 14348, Apr. 20, 1992; 59 FR 22735, May 3,
1994; 60 FR 66718, Dec. 26, 1995]

§563b.9 Conversion of a savings asso-
ciation in connection with the for-
mation of a holding company.

A savings association may convert to
the stock form pursuant to this sub-
part A as part of a transaction in which
a holding company is organized to ac-
quire upon issuance all the capital
stock of the converted savings associa-
tion. In such a transaction eligible ac-
count holders, supplemental eligible
account holders, and voting members
of the converting savings association
shall receive, without payment, non-
transferable rights under §563b.3(c)(2),
(c)(4), and (c)(5) of this part to purchase
capital stock of the newly-formed hold-
ing company in lieu of capital stock of
the converting association. TUnless
clearly inapplicable, all of the require-
ments of this subpart A shall apply to
a conversion under this section.

§563b.10 Conversion of a savings asso-
ciation through merger with an ex-
isting holding company or stock
savings association.

A savings association that qualifies
for a voluntary supervisory conversion
under subpart C of this part may con-
vert to stock form by merging with an
existing holding company or interim
Federal or state chartered stock asso-
ciation in a transaction in which stock
of the existing holding company or re-
sulting association is issued.

[59 FR 22735, May 3, 1994]
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§563b.11 Convenience and needs con-
siderations.

In reviewing an application under
this subpart, the Office will examine
the extent to which the conversion will
affect the convenience and needs of the
communities to be served by the con-
verted savings association. The Office
will review the applicant’s record
under part 563e of this chapter. In addi-
tion, the Office will scrutinize the busi-
ness plan of the applicant. Each appli-
cant must demonstrate that the pro-
posed deployment of proceeds con-
tained in its business plan will help
meet the credit and lending needs of
the communities served by the appli-
cant. Also, the Office will consider
other relevant factors relating to the
association’s performance in meeting
the convenience and needs of the com-
munity. Based on an assessment of the
applicant’s record under part 563e of
this chapter, the applicant’s business
plan and other relevant factors, the Of-
fice may approve the application, deny
the application, or approve the applica-
tion on the condition that the appli-
cant improve certain aspects of its
CRA performance record or address
particular credit or lending needs of
the communities that it serves.

[69 FR 61262, Nov. 30, 1994]
Subpart B [Reserved]

Subpart C—Voluntary Supervisory
Stock Conversions

§563b.20 Scope of subpart.

(a) Except as the Office may other-
wise determine, the provisions of this
subpart shall govern the voluntary su-
pervisory conversion from the mutual
to stock form of savings associations
as authorized, ordered or concurred in
by the Office or the FDIC pursuant to
sections 5(i) (1) and (2), 5(0)(2)(C), and
5(p) of the Home Owners’ Loan Act, 12
U.S.C. 1464(31) (1), (2), (0)(2)(C), and (p).

(b) All of the provisions of Subpart A
of this part shall apply to a supervisory
conversion undertaken pursuant to
this subpart unless clearly inappli-
cable.

§563b.23

§563b.21 Voluntary supervisory con-
versions.

(a) A voluntary supervisory conver-
sion of a savings association pursuant
to this subpart may involve the sale of
a converting association’s shares di-
rectly to an acquiror(s), which may be
a person, company, depository institu-
tion, or depository institution holding
company. The conversion may result in
the converting association being
merged into or consolidated with an
existing or newly created depository
institution, but only as authorized by
and in accordance with any limitations
or restrictions imposed by applicable
laws and regulations.

(b) A majority of the directors of the
converting association must adopt a
plan of voluntary supervisory conver-
sion that complies with the provisions
of this subpart. The members of the as-
sociation have no rights of approval or
participation in the voluntary super-
visory conversion, or to the continu-
ance of any legal or beneficial owner-
ship interests in the converted associa-
tion, unless otherwise provided by the
OTS. The members shall have interests
in a liquidation account, if one is es-
tablished, pursuant to §563b.28 of this
subpart.

[67 FR 49380, Nov. 2, 1992]

§563b.22 Purpose of subpart.

The purpose of this subpart is to give
guidance to savings associations and
potential acquirors of the stock of con-
verting savings associations regarding
the qualification of savings associa-
tions for a supervisory conversion
under this subpart, and guidance as to
the extent to which the Office will per-
mit, by means of a supervisory conver-
sion, deviations from the substantive
and procedural requirements adopted
by the Office for standard conversions
under subpart A of this part.

§563b.23 Authorization of supervisory
conversions.

(a) The OTS may authorize or order a
voluntary supervisory conversion if a
savings association files an application
containing the information and docu-
ments specified in §563b.27 of this sub-
part, in accordance with the procedures
specified in §563b.29 of this subpart,
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and meets the qualification standards
specified in §563b.24 of this subpart. If
the OTS authorizes or orders a super-
visory stock conversion, the conditions
specified in §563b.30 of this subpart
must be fulfilled and the resulting in-
stitution and the purchaser(s) of its
conversion stock must comply with the
requirements of §563b.31 of this sub-
part.

(b) In connection with approval of an
association’s conversion, the OTS may
impose conditions and restrictions on
the converting or resulting institution,
the acquiror, and controlling parties,
directors and officers of either, to pre-
vent unsafe or unsound practices, to
protect the deposit insurance funds and
the public interest, and to prevent po-
tential injury or detriment to the con-
verting or resulting association. The
OTS generally will exercise this au-
thority consistent with applicable su-
pervisory policies.

(¢c) The OTS may deny an associa-
tion’s conversion if the Office deter-
mines that the converting or resulting
association, the acquiror, or control-
ling parties or directors and officers of
either, have engaged in unsafe or un-
sound practices in connection with the
transaction, or that the transaction is
detrimental to or would cause poten-
tial injury to the converting or result-
ing association, the Federal deposit in-
surance funds or is contrary to the pub-
lic interest.

(d) For three years following the date
of completion of a voluntary super-
visory conversion, neither any control-
ling shareholder nor the resulting in-
stitution may acquire shares from mi-
nority shareholders without the prior
approval of the OTS.

[67 FR 49381, Nov. 2, 1992]

§563b.24 Qualification for supervisory
conversion of SAIF-insured associa-
tions.

(a) The OTS in its discretion may au-
thorize the supervisory conversion of a
SAIF-insured savings association upon
finding that the association:

(1) Is significantly undercapitalized;
and

(2) Would be a viable entity as deter-
mined under §563b.26 of this subpart,
following the conversion.

12 CFR Ch. V (1-1-02 Edition)

(b) The OTS in its discretion also
may authorize the supervisory conver-
sion of a SAIF-insured savings associa-
tion upon finding that the association:

(1) Is undercapitalized;

(2) Demonstrates by clear evidence
that a standard conversion that would
raise sufficient capital to enable the
association to be adequately capital-
ized is not feasible; and

(3) Would be a viable entity as deter-
mined under §563b.26 of this subpart,
following the conversion.

(c) Notwithstanding any other provi-
sion of law, the OTS also may author-
ize, (or in the case of a Federal savings
association require), the conversion of
a savings association into a Federal
savings association pursuant to section
5(p) of the Home Owners’ Loan Act, 12
U.S.C. 1464(p).

[67 FR 49381, Nov. 2, 1992]

§563b.25 Qualification for supervisory
conversion of BIF-insured savings
associations.

(a) The Office may, in its discretion,
concur with the determination of the
FDIC that a BIF-insured mutual sav-
ings bank qualifies for a voluntary su-
pervisory conversion if the FDIC cer-
tifies to the Office in accordance with
section 5(0)(2)(C) of the Home Owners’
Loan Act, 12 U.S.C. 1464(0)(2)(C), that
severe financial conditions exist that
threaten the stability of the savings
bank and that the voluntary super-
visory conversion is likely to improve
the financial condition of the savings
bank; or

(b) The Office may, in its discretion,
authorize a BIF-insured savings asso-
ciation to undergo a voluntary super-
visory conversion to Federal stock
form if the following conditions have
been met:

(1) The association’s liabilities ex-
ceed its assets, as calculated under
generally accepted accounting prin-
ciples, assuming the association is a
going concern; and

(2)(i) A sufficient amount of perma-
nent capital stock is issued in connec-
tion with the voluntary supervisory
conversion to allow the association to
meet its capital requirement as estab-
lished by the FDIC immediately upon
completion of the conversion; or
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(ii) The FDIC has indicated that,
based upon the association’s proposed
post-conversion operating plan, the as-
sociation would achieve a capital level
acceptable to the FDIC within a period
satisfactory to the FDIC.

§563b.26 Viability of converted sav-
ings association.

(a) An application of a SAIF-insured
savings association to convert pursu-
ant to this subpart may be approved by
the Office in its discretion if it finds
that the SAIF-insured savings associa-
tion will be a ‘‘viable entity”’ following
the conversion.

(b) A converting SAIF-insured asso-
ciation is a ‘‘viable entity’’ if:

(1) As part of the plan of conversion:

(i) The capital being infused into the
association through its conversion is
sufficient to cause the converted or re-
sulting association to be adequately
capitalized; provided that the OTS, in
its discretion, may require higher cap-
italization as it deems appropriate for
safety and soundness reasons; and

(ii) The converting association, its
proposed conversion, and any
acquiror(s) comply with applicable su-
pervisory policies; and

(2) The transaction taken as a whole
is in the best interest of, and does not
present potential for injury or det-
riment to, the converting association,
the federal deposit insurance funds, or
the public interest.

[54 FR 49596, Nov. 30, 1989, as amended at 57
FR 49381, Nov. 2, 1992]

§563b.27 Application for voluntary su-
pervisory stock conversion.

A savings association may apply for
OTS approval of a voluntary super-
visory conversion pursuant to this sub-
part by filing the following informa-
tion and documents in accordance with
the procedures specified in §563b.29 of
this subpart:

(a) A plan of conversion adopted by a
majority of the directors of the asso-
ciation, which shall contain at a min-
imum the name and address of the sav-
ings association; the names, addresses,
dates and places of birth, and social se-
curity numbers of the proposed pur-
chasers of conversion stock and their
relationship to the savings association;
the title, per-unit par value, number,
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and per-unit and aggregate offering
price of shares of conversion stock to
be authorized and issued; the number
and percentage of shares of conversion
stock to be purchased by each investor,
the aggregate number and percentage
of shares of conversion stock to be pur-
chased by directors, officers and their
affiliates and associates (as defined in
§563b.2(a) of this part); a description of
the liquidation account, if required
under §563b.28 of this subpart or if oth-
erwise established; and certified copies
of all resolutions of the board of direc-
tors relating to the Plan.

(b) A copy of any agreements be-
tween the savings association and the
proposed conversion stock purchasers.

(¢c) An opinion of qualified, inde-
pendent counsel or an independent, cer-
tified public accountant regarding the
tax consequences to the savings asso-
ciation arising from the conversion, or
an Internal Revenue Service ruling
that the transaction qualifies as a tax-
free reorganization.

(d) A business plan, which shall con-
tain a description of the proposed oper-
ating policies of the savings associa-
tion or the resulting savings associa-
tion following the conversion, includ-
ing a statement as to how the conver-
sion proceeds will be used, and a pro-
jection of the savings association’s re-
sults of operations for the three-year
period following completion of the con-
version. The projections should show
the continuing ability of the converted
association to meet applicable capital
requirements. The savings association
shall specify the assumptions on which
its projections are based.

(e) A Holding Company Act applica-
tion, Control Act notice, or rebuttal
submission for each proposed conver-
sion stock acquiror as may be required
under part 574 of this chapter, if appli-
cable, and any required prior-conduct
certification pursuant to RB 20! for
each such acquiror.

(f) The proposed charter and bylaws
of the converted savings association.

(g) The proposed stock certificate
form.

1Regulatory Bulletins are available at the

address listed in §516.40(b) of this chapter.
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(h) A description of all existing and
proposed employment contracts, if ap-
plicable.

(i) All filings required under the se-
curities offering rules of 12 CFR parts
563b and 563g.

(j) A subordinated debt application, if
applicable.

(k) Applications for permission to or-
ganize a stock association and for ap-
proval of a merger, if applicable, and a
copy of the applications for Federal
Home Loan Bank membership, and
FDIC insurance of accounts, if applica-
ble.

(1) Information to support the value
of any non-cash assets to be contrib-
uted to the savings association in con-
nection with the voluntary supervisory
conversion, if applicable. Appraisals
submitted in this connection must be
acceptable to the OTS.

(m) A description of the estimated
expenses of the voluntary supervisory
conversion to the savings association.

(n) The association’s most recent au-
dited financial statements and Thrift
Financial Report with an appropriate
explanation to support the determina-
tion that the association’s current cap-
ital levels qualify it to undertake a su-
pervisory conversion.

(o) Pro forma financial statements
prepared in accordance with the regu-
lations and policies of the OTS to re-
flect the effects of the transaction.
These pro forma financial statements
should be supplemented to identify the
converting or resulting association’s
tangible, core, and risk-based capital
levels and show the appropriate adjust-
ments necessary to compute such cap-
ital levels.

(p) An opinion of independent counsel
that the voluntary supervisory conver-
sion of a state-chartered savings asso-
ciation to state stock form is author-
ized under applicable state law, if ap-
plicable.

(q) A specific description of any of
the features of the savings associa-
tion’s application that do not conform
to the requirements of this subpart.

(r) A specific description of and de-
tailed justification for any waivers or
supervisory forbearances that are re-
quested as part of the voluntary super-
visory conversion.

12 CFR Ch. V (1-1-02 Edition)

(s) A statement of all other applica-
tions required pursuant to federal or
state banking laws for all transactions
related to the association’s conversion,
copies of all decisions, orders, opinions,
and other similar dispositive docu-
ments issued by such regulatory au-
thorities relating to such applications,
and, if requested by the OTS, copies of
such applications and related docu-
ments.

[64 FR 49596, Nov. 30, 1989, as amended at 57
FR 49381, Nov. 2, 1992; 66 FR 13009, Mar. 2,
2001]

§563b.28 Liquidation account.

A liquidation account must be estab-
lished in accordance with the require-
ments set forth at §563b.3(f) of this
part; provided, however, that the OTS
may waive this requirement if the con-
verting association’s tangible capital is
less than zero, or for other good cause.

[67 FR 49382, Nov. 2, 1992]

§563b.29 Procedural requirements.

(a) Filing of voluntary supervisory con-
version application. A savings associa-
tion seeking to convert pursuant to
this subpart shall file with the OTS the
information and documents specified in
§563b.27 of this subpart.

(b) Incomplete application. An applica-
tion for supervisory stock conversion
that does not contain all of the appli-
cable information and documents spec-
ified in §563b.27 of this part shall con-
stitute an incomplete application, and
the Regional Director shall continue to
seek other appropriate supervisory res-
olutions of the association’s financial
condition pending the filing of a com-
plete application.

(¢c) [Reserved]

(d) Termination or amendment of char-
ter. (1) Upon approval by the Office of a
plan of supervisory stock conversion of
a state-chartered savings association
or a federally-chartered savings asso-
ciation which is converting to a state-
chartered stock savings association,
the mutual charter of such savings as-
sociation shall terminate upon the
issuance to it of a stock charter under
the laws of the state in which its home
office is located. If such converting
savings association is a federally-char-
tered savings association, its federal
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charter shall be surrendered promptly
to the Office for cancellation. A sav-
ings association converting to a state-
chartered stock savings association
shall promptly file with the Office a
copy of the stock charter issued to it.

(2) A mutual savings association con-
verting to a federally-chartered stock
savings association shall apply to
amend its charter and bylaws to read
in a form consistent with part 552 of
this chapter. The effective date of such
amendment shall be stated in the Of-
fice’s order approving the conversion.

(3) The corporate existence of a mu-
tual savings association converting to
a federally-chartered stock savings as-
sociation shall not terminate, but the
converted association shall be deemed
to be a continuation of the association
so converted. In the case of a federal or
state-chartered mutual savings asso-
ciation converting to a state-chartered
stock savings association, unless state
law otherwise prescribes, the corporate
existence of the converting mutual sav-
ings association shall similarly not ter-
minate and the converted savings asso-
ciation shall be deemed to be a con-
tinuation of the savings association so
converted.

[64 FR 49596, Nov. 30, 1989, as amended at 55
FR 13516, Apr. 11, 1990; 57 FR 14348, Apr. 20,
1992. Redesignated at 57 FR 49382, Nov. 2,
1992; 60 FR 66718, Dec. 26, 1995]

§563b.30 Conditions of approval.

The Office’s approval of a supervisory
conversion application will be condi-
tioned upon the following:

(a) Completion of the sale of conver-
sion stock within a maximum of three
months after the Office approves the
application, or within such additional
period as the OTS may for good cause
grant;

(b) Compliance with all filing re-
quirements of 12 CFR parts 563b and
563g;

(c) Submission of an opinion of inde-
pendent legal counsel that all applica-
ble state securities law requirements
have been met in connection with the
sale of the association’s conversion
stock;

(d) Compliance with all applicable
laws, rules, and regulations; and
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(e) Satisfaction of any other require-
ment or conditions the Office may im-
pose.

[64 FR 49596, Nov. 30, 1989, as amended at 57
FR 14348, Apr. 20, 1992. Redesignated at 57 FR
49382, Nov. 2, 1992]

§563b.31 Sale of conversion stock.

Each savings association that con-
verts pursuant to this subpart shall
offer and sell its conversion stock pur-
suant to the requirements of 12 CFR
part 563g.

[64 FR 49596, Nov. 30, 1989. Redesignated at 57
FR 49382, Nov. 2, 1992]
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Expenses incurred by a savings asso-
ciation in connection with its vol-
untary supervisory conversion applica-
tion shall be reasonable and, with re-
spect to a SAIF-insured savings asso-
ciation, shall not be in an amount such
that the payment of such expenses
would render the proceeds to the asso-
ciation from the sale of its conversion
stock insufficient to satisfy the viabil-
ity requirement of §563b.26 of this sub-
part.

Expenses.

[54 FR 49596, Nov. 30, 1989. Redesignated at 57
FR 49382, Nov. 2, 1992]

§563b.33 Employment contracts.

An applicant for voluntary super-
visory conversion must justify any em-
ployment contract incidental to the
conversion, and otherwise demonstrate
that the making of such an employ-
ment contract by a savings association
would not be an unsafe or unsound
practice or represent a sale of control.
The Office shall determine the permis-
sibility of such contract based upon, at
a minimum, the applicant’s justifica-
tion for the contract, the term, salary,
and severance provisions of the con-
tract, the identity and background of
the officer or employee who is subject
to the employment contract, and the
amount of the conversion stock to be
purchased by such officer or employee
or his or her affiliates or associates.
Any employment contract incident to
a voluntary supervisory conversion
with a term in excess of one year
granted to existing management of a
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savings association generally will be
disfavored.

[64 FR 49596, Nov. 30, 1989. Redesignated at 57
FR 49382, Nov. 2, 1992]

Subpart D [Reserved]

Subpart E—Forms

§563b.100 Form
Conversion.

AC—Application for

ForM AC
[Facing Sheet]

OFFICE OF THRIFT SUPERVISION
1700 G Street, NW., Washington, DC 20552

APPLICATION FOR CONVERSION

(Exact name of Applicant as specified in
charter)

(Street address of applicant)

(City, State and Zip Code)
Date of Application

GENERAL INSTRUCTIONS

A. Rules as to Use of Form AC

Form AC shall be used by any savings asso-
ciation seeking approval by the Office of
conversion from the mutual to the stock
form of organization pursuant to part 563b of
the Rules and Regulations Applicable to All
Savings Associations.

B. Application of Rules and Regulations

Attention is directed to §563b.8. That sec-
tion contains general requirements regard-
ing preparation and filing of this Form. The
definitions in §563b.2 also should be noted.

Item 1. Form of Application

Set forth an application for approval of the
plan of conversion in the following form with
the names and titles of the officers and di-
rectors signing the application indicated
below their signatures:

The undersigned hereby makes application
for approval to convert into a stock associa-
tion, and submits herewith a statement of
its proposed plan of conversion and other in-
formation and exhibits as required by part
563b of the Rules and Regulations Applicable
to All Savings Associations.

In submitting this application the appli-
cant understands and agrees that, if further
examinations or appraisals, or both, are re-
quired by the Office, they will be conducted
by, or as approved by, the Office at the ex-
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pense of the applicant; and applicant will
pay the costs thereof as computed by the Of-
fice.

This application has been approved by at
least two-thirds of the board of directors of
the applicant. In accordance with
§563b.8(e)(4) of the Rules and Regulations Ap-
plicable to All Savings Associations, by the
filing of this application, the applicant by its
duly authorized representative, the under-
signed officers and each member of the appli-
cant’s board of directors severally represent,
except to the extent otherwise provided in
said section: (1) That each such person has
read this application; (2) that in the opinion
of each such person, he or she has made such
examination and investigation as is nec-
essary to enable him or her to express an in-
formed opinion that this application com-
plies to the best of his or her knowledge and
belief with the applicable requirements of
part 563b of the Rules and Regulations Appli-
cable to All Savings Associations and forms
thereunder; and (3) that each such person
holds such informed opinion.

Attest:
Applicant
By

(Duly Authorized Representative)

(Principal Executive Officer)

(Principal Financial Officer)

(Principal Accounting Officer)

(Director)

(Director)

(Director)

(Director)

(Director)

(Signatures of at least two-thirds of the
Board of Directors)

Item 2. Plan of Conversion

Furnish the complete formal written plan
adopted by the board of directors for conver-
sion of the applicant to the stock form of or-
ganization. The terms of the plan submitted
pursuant to this item will be a basis for the
Office’s approval and the plan as approved
will be distributed as an attachment to the
proxy statement and the offering circular.

Item 3. Proxy Statement and Offering
Circular

Furnish preliminary copies of the proxy
statement and offering circular. The proxy
statement and offering circular should be
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prepared in accordance with Forms PS and
OC, respectively.

Item 4. Form of Proxy

Furnish preliminary copies of the form of
proxy to be distributed to association mem-
bers by the management.

Item 5. Sequence and Timing of the Plan

Set forth the expected chronological order
of the events connected with the plan of con-
version beginning with the filing of this ap-
plication through completion of the sale of
all the capital stock under the plan. Indicate
the expected timing of any requisite approv-
als by State or other regulatory authorities
(other than the Office). Indicate the proposed
timing of all aspects of the subscription of-
fering. If there will be an underwritten pub-
lic or direct community marketing of the ap-
plicant’s securities as part of the plan of con-
version, indicate the proposed timing of all
aspects of such offering.

Item 6. Record Dates

If the applicant’s plan of conversion con-
tains an eligibility record date substantially
earlier than one year prior to the date of
adoption of the plan of conversion by the
board of directors, state the reason for the
selection of such earlier date.

Indicate the circumstances that will re-
quire the use of a supplemental eligibility
record date.

Item 7. Expenses Incident to the Conversion

Provide in substantially the tabular form
indicated below the estimated expense of the
conversion to the applicant.

Legal
Postage and Mailing
Printing ...cccoooeeviees
Escrow or Agent Fees
Underwriting Fees
Appraisal Fees
Transfer Agent Fees

Auditing and Accounting
Proxy Solicitation Fees .
Advertising ............
Other Expenses ...

Instructions. 1. The applicant may exclude
costs represented by salaries and wages of
regular employees and officers; if a state-
ment to that effect is made.

The cost of solicitation by specially en-
gaged employees or paid solicitors under
paragraph (b) of item 3 of Form PS shall be
stated under ‘‘Proxy Solicitation Fees” in
this item.

2. If the applicant has any category of ex-
pense exceeding $10,000 which is not specified
in this item, such expense shall be itemized
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rather than including it under the category
‘“‘Other Expenses’.

3. If the solicitation is conducted other
than by management of the applicant, the
information required in this item shall be
provided with respect to the cost of such so-
licitation.

Item 8. Indemnification

State the general effect of any charter pro-
visions, bylaw, contract, arrangement, stat-
ute, or regulation to be in effect during or
after the conversion under which any under-
writer, appraiser, lawyer, accountant or ex-
pert, or director or officer of the applicant
will be insured or indemnified in any manner
against any liability which he or she may
incur in his or her capacity as such.

Item 9. Federally Chartered Stock Savings
Associations

State whether the converting savings asso-
ciation is applying to amend its charter and
bylaws to read in a form consistent with part
562 of the Rules and Regulations Applicable
to Federal Savings Associations.

EXHIBITS

The following exhibits shall be attached to
this Form.

Ezxhibit 1. Resolution of Board of Directors

Set forth a certified copy or copies of a res-
olution or resolutions of the board of direc-
tors: (1) Adopting the plan of conversion filed
with this application; (2) authorizing the fil-
ing of this application; and (3) applying for
continued insurance of accounts by the Fed-
eral Deposit Insurance Corporation and con-
tinued membership in the appropriate Fed-
eral Home Loan Bank. The action adopting
the plan of conversion and authorizing the
filing of this application must be approved
by two-thirds of the board of directors.

Exhibit 2. Copies of Documents, Contracts and
Agreements

Furnish the following documents, con-
tracts and agreements:

(a) Proposed certificates for capital stock
and any other securities to be issued;

(b) Proposed order forms with respect to
the subscription rights;

(c) Proposed charter and bylaws of the ap-
plicant to take effect upon conversion in-
cluding, if applicable, the optional charter
provision provided for in §563b.3(i)(7);

(d) Any proposed stock option plan and
form of stock option agreement;

(e) Any proposed management employment
contracts;

(f) Any contract described in response to
item 6 of Form PS;

(g) Contracts or agreements with paid so-
licitors described in response to item 3(b) of
Form PS;

261



§563b.100

(h) Any material loan agreements relating
to borrowing by the applicant other than
from a Federal Home Loan Bank and other
than subordinated debt securities approved
by the Office;

(i) Any appraisal agreement or proposed
agreement, underwriting contracts or agree-
ments among underwriters;

(j) Any charter amendment filed for the
purpose of converting a Federal mutual asso-
ciation to a Federal stock association;

(k) Any proposed contracts or agreements
among members of a group regarding the
purchase of unsubscribed shares pursuant to
§563b.3(d)(2);

(1) Any required undertaking or affidavits
by officers or directors purchasing shares in
the conversion that they are acting inde-
pendently;

(m) Any documents referred to in the an-
swer to item 8 of Form AC;

(n) Any trustee agreements or indentures;

(0) Any agreements for the making of mar-
kets or the listing on exchanges of the stock
of the converted savings association.

Documents, contracts and agreements which
are furnished in proposed form under this ex-
hibit shall be furnished in final form imme-
diately after the meeting of association
members to consider the plan of conversion,
except for documents which by their nature
cannot be practically expected until a later
time required by subdivisions (i) and (k) in
which case they shall be furnished in sub-
stantially final form.

Exhibit 3. Opinion of Counsel

Furnish an opinion of counsel for the appli-
cant regarding each of the following matters:

(a) The legal sufficiency of the applicant’s
proposed certificates and order forms for
capital stock and any other securities;

(b) State law requirements applicable to
the plan of conversion including citations to
applicable State law and whether such re-
quirements will be fulfilled by the plan;

(c) The legal sufficiency of the applicant’s
bylaws;

(d) The continuation of insurance of the
applicant’s accounts by the Federal Deposit
Insurance Corporation after conversion;

(e) The type and extent of each class of
voting rights in the applicant after conver-
sion, including any requirement of State law
that savings account holders or borrowers
have voting rights in the converted savings
association;

(f) A certification that the proposed char-
ter and bylaws conform to part 552 of this
chapter or if not a statement to that effect.

Matters listed in subdivisions (b), (¢) and
(e) of this Exhibit only apply to an applicant
which is converting to a State-chartered
stock association.

12 CFR Ch. V (1-1-02 Edition)

Ezxhibit 4. Federal and State Tax Opinions or
Ruling

(a) Furnish an opinion of the applicant’s
tax advisor or an Internal Revenue ruling as
to the Federal income tax consequences of
the plan of conversion to the applicant and
to the various account holders who receive
nontransferable subscription rights to pur-
chase capital stock.

Instruction. The Office recommends that
each applicant obtain a ruling from the In-
ternal Revenue Service regarding the Fed-
eral income tax consequences of the plan of
conversion. The Office may require that such
a ruling be obtained if the applicant’s plan of
conversion is not substantially similar to
plans of conversion which have received fa-
vorable rulings. The Office may also require
that such a ruling be obtained if the appli-
cant’s plan of conversion contains novel pro-
visions or there is otherwise a question as to
the Federal income tax consequences of the
plan.

(b) Furnish an opinion of the applicant’s
tax advisor or, if applicable, a ruling from
the appropriate state taxing authority to
any tax consequences of the plan of conver-
sion under the laws of the State in which the
applicant will be located upon conversion.
Such opinion should relate to the applicant
and to eligible account holders.

Ezxhibit 5. Valuation Materials

Furnish any materials required to be filed
by §563b.7 regarding the valuation to the ap-
plicant’s capital stock. An applicant is not
required to file such materials if the offering
of capital stock will not commence before
the meeting of association members to vote
on the plan of conversion.

Exhibit 6. Notice to Members

Furnish the notices to the applicant’s
members required by §563b.4(a) and (b).

Exhibit 7. Other Materials

(a) If information required by an appro-
priate form is not given for the reasons spec-
ified in §563b.8(j), furnish the statement re-
quired for each such omission by §563b.8(j)(2).

(b) Furnish all consents required to be filed
by §563b.8(p) and (q).

(c) If applicable, furnish the statement re-
quired by item 5 of Form PS regarding
events which occurred within the last ten
years to directors of the applicant.

(d) Furnish any powers of attorney em-
ployed pursuant to §563b.8(e)(3).

(e) Furnish the cross reference sheet re-
ferred to in §563b.8(g).

(f) If the applicant wishes to request a
waiver of compliance in accordance with
§563b.1(c), furnish the materials required by
§563b.1(c)(2).
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Exhibit 8. Business Plans

(a) Furnish a consolidated business plan.
The converting association shall provide, as
part of the business plan, a detailed discus-
sion of how the capital acquired in the con-
version will be utilized, including, among
other things, any proposed stock repur-
chases.

(b) Applicant should follow §563b.4(c) if the
business plan is to be deemed confidential.

[64 FR 49596, Nov. 30, 1989, as amended at 59
FR 22735, May 3, 1994]

§563b.101 Form
ments.

PS—Proxy  State-

FOorRM PS
[Facing Sheet]

OFFICE OF THRIFT SUPERVISION
1700 G Street, NW., Washington, DC 20552

PROXY STATEMENT

(Exact name of Applicant as specified in
charter)

(Street address of applicant)

(City, State and Zip Code)
PROXY STATEMENT FORM

Index to Items

Item 1. Notice of Meeting

Item 2. Revocability of Proxy

Item 3. Persons Making Solicitation

Item 4. Voting Rights and Vote Required
for Approval

Item 5. Directors and Executive Officers

Item 6. Management Remuneration

Item 7. Business of the Applicant

Item 8. Description of the Applicant’s Plan
of Conversion

Item 9. Description of Capital Stock

Item 10. Capitalization

Item 11. Use of New Capital

Item 12. New Charter, Bylaws or Other Doc-
uments

Item 13. Other Matters

Item 14. Financial Statements

Item 15. Consents of Experts and Reports

Item 16. Attachments

INFORMATION REQUIRED IN CONVERSION PROXY
STATEMENT

Notes

1. Except as otherwise specifically pro-
vided, where any item calls for information
for a specified period in regard to directors,
officers or other persons holding specified
positions or relationships, the information
shall be given in regard to any person who
held any of the specified positions or rela-
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tionships at any time during the period.
However, information need not be included
for any portion of the period during which
such person did not hold any such position or
relationship provided a statement to that ef-
fect is made.

2. The proxy statement shall include such
information which the Chief Counsel or the
Deputy Chief Counsel for Securities and Cor-
porate Structure by interpretative release or
otherwise has deemed necessary to comply
with items of this Form PS.

Item 1. Notice of Meeting

The cover page of the proxy statement
shall give notice of the meeting of the asso-
ciation members called by the board of direc-
tors to act upon the conversion. The cover
page shall include the date, time and place of
the meeting, a brief description of each mat-
ter to be acted upon at the meeting, the date
of record for association members entitled to
vote at the meeting, the date of the state-
ment and the full address, ZIP code and tele-
phone number of the applicant.

In accordance with §563b.5(d)(4) of this
part, the applicant shall not use previously-
executed proxies to vote on the plan of con-
version.

Item 2. Revocability of Proxy

State that the person giving the proxy has
the power to revoke it before the proxy is ex-
ercised at the meeting. If the right of revoca-
tion is subject to compliance with any for-
mal procedure, briefly describe such proce-
dure. Briefly describe any charter, bylaw or
applicable Federal or State law requirements
otherwise restricting voting by proxy. State
that the proxy is solicited for that meeting,
and any adjournment thereof, and will not be
used for any other meeting. (See also
§563b.5(d)(3)).

Item 3. Persons Making the Solicitation

(a) State whether the solicitation is made
by the management of the applicant. Give
the name of any director of the applicant
who has informed the management in writ-
ing that he or she intends to oppose any ac-
tion intended to be taken by the manage-
ment and indicate the action which he or she
intends to oppose.

(b) If the solicitation is to be made other-
wise than by the use of the mails, describe
the methods to be employed. If the solicita-
tion is to be made by specially engaged em-
ployees or paid solicitors, state the material
features of any contract or arrangement for
such solicitation and identify the parties.

(c) If the solicitation is made otherwise
than by the management of the applicant, so
state and give the names of the persons by
whom and on whose behalf it is made. Any
such solicitation normally need not respond
to items 5 through 16, but must include such
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information as to make such solicitations
comply with §563b.5(g)(1).

Item 4. Voting Rights and Vote Required for
Approval

(a) Describe briefly the voting rights of
each class of association members, state the
approximate total number of votes entitled
to be cast at the meeting, and the approxi-
mate number of votes to which each class is
entitled. Discuss the voting rights of bene-
ficiaries of accounts held in a fiduciary ca-
pacity such as IRA accounts.

(b) As part of the description give the date
of record for association members entitled to
vote at the meeting.

(c) As to each matter which will be sub-
mitted to a vote of association members,
state the vote required for its approval.

(d) The applicant shall not use previously-
executed proxies to vote on the plan of con-
version.

Item 5. Directors and Executive Officers

(a) Furnish the information regarding di-
rectors and executive officers and certain re-
lationships and related transactions required
to be disclosed in a registration or proxy
statement filed with the Office under the Se-
curities Exchange Act of 1934, 156 U.S.C. 78a et
seq. In particular, see items 401 and 404 of
Regulation S-K, 17 CFR 229.401 and 404, and
item 6 of Regulation 14A, 17 CFR 240.14a-101.
Unless the context otherwise requires, the
words ‘‘registrant” and ‘‘issuer’” in those
regulations shall refer to the applicant and
the word ‘“Commission’ shall refer to the Of-
fice.

(b) State whether control of the applicant
has been exercised through the use of proxies
and the nature of such control.

Item 6. Management Remuneration

Furnish the information regarding man-
agement remuneration required to be dis-
closed in a registration or proxy statement
filed with the Office under the Securities Ex-
change Act of 1934, 15 U.S.C. 78a et seq. In
particular, see item 402 of Regulation S-K, 17
CFR 229.402, and item 7 of Regulation 14A, 17
CFR 240.14a-101. Unless the context other-
wise requires, the words ‘‘registrant” and
‘“Commission” in those regulations shall
refer to the applicant and to the Office, re-
spectively.

Item 7. Business of the Applicant

(a) Narrative description of business. (1) Dis-
cuss briefly the organizational history of the
applicant, including the year of organiza-
tion, the identity of the chartering author-
ity, and any material charter conversions.

(2) Describe the business conducted and in-
tended to be conducted by the applicant and
its subsidiaries. This should include a de-
scription of the general development of the
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business of the applicant and any prede-
cessor(s) during the past five years, or such
shorter period as the applicant may have
been engaged in business. Information shall
be disclosed for earlier periods if material to
an understanding of the general development
of the business. Any material changes in the
mode of conducting the business should be
discussed.

(3) Consideration should be given to inclu-
sion of a description of the applicant’s his-
torical practices, including the average re-
maining term to maturity of its portfolio of
mortgage loans, and present intention re-
garding the making of loans, whether real
estate or other, the nature of security re-
ceived, the terms of loans, whether carrying
fixed or variable interest rates, and the re-
tention of loans or their resale in secondary
mortgage markets. Historical description
might require a general identification of the
magnitude of various activities.

(4) Also explain any significant impact to
the association as a result of any material
acquisitions.

(b) Selected financial data. Furnish in com-
parative columnar form a summary of se-
lected financial data for the applicant for:

(1) Each of the last five fiscal years of the
applicant (or for the life of the applicant and
its predecessors, if less); and

(2) Any additional fiscal years necessary to
keep the summary from being misleading.

Instructions. 1. The purpose of the summary
of selected financial data shall be to supply
in convenient and readable format selected
data which highlight significant trends in
the applicant’s financial condition and re-
sults of operations.

2. Subject to appropriate variation to con-
form to the nature of the applicant’s busi-
ness, the following items, as a minimum,
shall be included in the summary: Total in-
terest income; total interest expense; income
(loss) from continuing operations; net in-
come; total loans; total investments; total
assets; total savings; total borrowings; total
regulatory capital; and total number of cus-
tomer service facilities indicating the num-
ber which provide full service. Applicants
may include additional items which they be-
lieve would enhance understanding and high-
light trends in their financial condition and
results of operations. Briefly describe, or
cross reference to a discussion of, factors
such as accounting changes, business com-
binations, or dispositions of business oper-
ations that materially affect the com-
parability of the information reflected in se-
lected financial data. Discussion of, or ref-
erence to, any material uncertainties should
also be included where those matters might
cause the data reflected not to be indicative
of the applicant’s future financial condition
or results of operations.
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3. Those applicants which elect to provide
five-year summary information in accord-
ance with the Financial Accounting Stand-
ards Board’s Statement of Financial Ac-
counting Standards No. 89 (‘‘SFAS 89) “Fi-
nancial Reporting and Changing Prices,”
may combine such information with the se-
lected financial data appearing pursuant to
this item.

4. All references to the applicant in the
summary and in these instructions shall
mean the applicant and its consolidated sub-
sidiaries.

5. If interim-period financial statements
are included, or are required to be included
by item 14, applicants should update the se-
lected financial data for the interim period
to reflect any material change in the trends
indicated; where such updating information
is necessary, applicants shall provide the in-
formation on a comparative basis unless not
necessary to an understanding of the updat-
ing information.

(c) Management’s discussion and analysis of
financial condition and results of operations. (1)
Discuss applicant’s financial condition,
changes in financial condition, and results of
operations. The discussion shall provide in-
formation as specified in paragraphs (i), (ii),
and (iii) of this paragraph with respect to li-
quidity, capital resources, and results of op-
erations and also should provide all other in-
formation which the applicant believes to be
necessary to an understanding of its finan-
cial condition, changes in financial condi-
tion, and results of operations. Significant
business combinations should be discussed.
Discussion of liquidity and capital resources
may be combined whenever the two topics
are interrelated. Where in the applicant’s
judgment a discussion of subdivisions of the
applicant’s business would be appropriate to
an understanding of the business, the discus-
sion should focus on each relevant, report-
able segment or other subdivision of the
business and on the applicant as a whole.

(i) Liquidity. Identify any known trends or
any known demands, commitments, events,
or uncertainties which will result in or
which are reasonably likely to result in the
applicant’s liquidity increasing or decreasing
in any material way. If a material deficiency
is identified, indicate the course of action
which the applicant has taken or proposes to
take to remedy the deficiency. Identify and
separately describe internal and external
sources of liquidity, and briefly discuss any
material unused sources of liquid assets.
Comment on maturity imbalances between
assets and liabilities and planned activities
in the secondary mortgage market.

(ii) Committed resources. (A) Describe the
applicant’s material commitments for loan
fundings or other expenditures as of the end
of the latest fiscal period and indicate the
general purpose of the commitments and the
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anticipated source of funds needed to fulfill
the commitments.

(B) Describe any known material trends,
favorable or unfavorable, in the applicant’s
committed resources. Indicate any expected
material changes in the mix and the relative
cost of the resources. This discussion should
consider changes between savings, equity,
debt, and any off-balance-sheet financing ar-
rangements.

(iii) Results of operations. (A) Describe any
unusual or infrequent events or transactions
or any significant economic changes that
materially affected the amount or reported
income from continuing operations and, in
each case, indicate the extent to which in-
come was affected. In addition, describe any
other significant components of revenues or
expenses which, in the applicant’s judgment,
should be described in order to understand
the applicant’s results of operations.

(B) Describe any known trends or uncer-
tainties which have had, or which the appli-
cant reasonably expects will have, a materi-
ally favorable or unfavorable impact on net
sales or revenues or income from continuing
operations. If the applicant knows of events
which will cause a material change in the re-
lationship between costs and revenues (such
as known future increases in costs of money
or interest rates) the change in the relation-
ship should be disclosed.

(C) To the extent that the financial state-
ments disclose material increases in interest
expense, provide a narrative discussion of
the extent to which the increases are attrib-
utable to increases in rates or to increases in
volume.

(D) For the three most recent fiscal years
of the applicant, or for those fiscal years in
which the applicant has been engaged in
business, whichever period is shorter, discuss
the impact of inflation and changing prices
on the applicant’s revenues and on income
from continuing operations.

(E) For the most recent financial state-
ment presented, discuss any unusual risk
characteristics in the assets of the applicant.
This would include real estate development,
significant amounts of commercial real es-
tate as loan collateral, and any other signifi-
cant risk factors inherent in the applicant’s
lending or investment portfolios, including
significant increases in amounts of non-
accrual, past due, restructured, and poten-
tial problem loans (see Securities and Ex-
change Commission’s Securities Act Indus-
try Guide 3, section III C).

Instructions. 1. The applicant’s discussion
and analysis shall be of the financial state-
ments and of other statistical data which the
applicant believes will enhance a reader’s
understanding of its financial condition,
changes in financial condition, and results of
operations. Generally, the discussion should
cover the three-year period covered by the fi-
nancial statements and should utilize year-
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to-year comparisons or other formats which
in the applicant’s judgment enhance a read-
er’s understanding. However, where trend in-
formation is relevant, reference to the five-
year selected financial data appearing in
item 7(b) above may be necessary.

2. The purpose of the discussion and anal-
ysis should be to provide to investors and
other users information relevant to an as-
sessment of the financial condition and re-
sults of operations of the applicant as deter-
mined by evaluating the amounts and cer-
tainty of cash flows from operations and
from outside sources. The information pro-
vided in this item 7(c) need only include that
which is available to the applicant without
undue effort or expense and which does not
clearly appear in the applicant’s financial
statements.

3. The discussion and analysis should spe-
cifically focus on material events and uncer-
tainties known to management which would
cause reported financial information not to
be necessarily indicative of future operating
results or of future financial condition. This
would include description and amounts of (a)
matters which would have an impact on fu-
ture operations and have not had an impact
in the past, and (b) matters which have had
an impact on reported operations and are not
expected to have an impact upon future oper-
ations.

4. Where the consolidated financial state-
ments reveal material changes from year to
year in one or more line items, the causes for
the changes should be described to the ex-
tent necessary to an understanding of the
applicant’s business as a whole; provided,
however, if the causes for a change in one
line item also relate to other line items, no
repetition is required and a line-by-line anal-
ysis of the financial statements as a whole is
not required or generally appropriate. Appli-
cants need not recite the amounts of changes
from year to year which are readily comput-
able from the financial statements. The dis-
cussion should not merely repeat numerical
data contained in the consolidated financial
statements.

5. The term ‘‘liquidity” as used in para-
graph (c)(1)(i) of this item 7 refers to the
ability of an enterprise to generate adequate
amounts of cash to meet the enterprise’s
needs for cash. Except where it is otherwise
clear from the discussion, the applicant
should indicate those balance sheet condi-
tions or income or cash flow items which the
applicant believes may be indicators of its li-
quidity condition. Liquidity generally
should be discussed on both a long-term and
short-term basis. The issue of liquidity
should be discussed in the context of the ap-
plicant’s own business or businesses. Liquid-
ity does not necessarily mean ‘‘liquid assets”
as defined in the liquidity regulations of the
Office.
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6. Applicants are encouraged, but not re-
quired, to supply forward-looking informa-
tion. This is to be distinguished from pres-
ently known data which will have an impact
upon future operating results, such as known
future increases in rates or other costs. This
latter data is required to be disclosed. Any
forward-looking information supplied is
hereby expressly covered by the safe-harbor
rule for projections, §563d.3b-6, under the cir-
cumstances specified in that rule.

7. Applicants which elect to provide nar-
rative explanations of supplementary infor-
mation disclosed in accordance with SFAS 89
may combine the explanations with their
discussion and analysis required pursuant to
this provision or they may supply the infor-
mation separately. If the information is
combined, it shall be located in reasonable
proximity to the discussion and analysis. If
the information is not combined, the discus-
sion of the impact of inflation otherwise re-
quired by this item may be omitted if there
is an appropriate cross reference to the ex-
planations provided pursuant to SFAS 89.

8. Applicants which elect not to provide ex-
planations of supplementary information
disclosed in accordance with SFAS 89 may
discuss the effects of inflation and changes
in prices in whatever manner appears appro-
priate under the circumstances. Although
voluntary compliance with SFAS 89 is en-
couraged, all that is required is a brief tex-
tual presentation of management’s views. No
specific numerical financial data need be
presented.

9. All references to the applicant in the dis-
cussion and in these instructions shall mean
the applicant and its consolidated subsidi-
aries.

(2) If interim-period financial statements
are included or are required to be included
by item 14, a management’s discussion and
analysis of the financial condition and re-
sults of operations shall be provided to en-
able the reader to assess material changes in
financial condition and results of operations
between the periods specified in subdivisions
(i) and (ii) of this paragraph (2). The discus-
sion and analysis shall include a discussion
of material changes in those items specifi-
cally listed in paragraph (c)(1) of this item 7,
except that the impact of inflation and
changing prices on operations for interim pe-
riods need not be addressed.

(i) Material changes in financial condition.
Discuss any material changes in financial
condition from the end of the preceding fis-
cal year to the date of the most recent in-
terim balance sheet provided. If the interim
financial statements include an interim bal-
ance sheet as of the corresponding interim
date of the preceding fiscal year, any mate-
rial change in financial condition from that
date to the date of the most recent interim
balance sheet provided shall also be dis-
cussed. If discussions of changes from both
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the end and the corresponding interim date
of the preceding fiscal year are required, the
discussions may be combined at the discre-
tion of the applicant.

(ii) Material changes in results of operations.
Discuss any material changes in the appli-
cant’s results of operations with respect to
the most recent fiscal year-to-date period for
which an income statement is provided and
the corresponding year-to-date period of the
preceding fiscal year. If the applicant is re-
quired to or has elected to provide an income
statement for the most recent fiscal year
quarter, the discussion also shall cover ma-
terial changes with respect to that fiscal
quarter and the corresponding fiscal quarter
in the preceding fiscal year. In addition, if
the applicant has elected to provide an in-
come statement for the 12-month period
ended as of the date of the most recent in-
terim balance sheet provided, the discussion
shall also cover material changes with re-
spect to that 12-month period and the 12-
month period ended as of the corresponding
interim balance sheet date of the preceding
fiscal year.

Instructions. 1. If interim financial state-
ments are presented together with financial
statements for full fiscal years, the discus-
sion of the interim financial information
shall be prepared pursuant to paragraph
(c)(2) and the discussion of the full fiscal
year information shall be prepared pursuant
to paragraph (c)(1) of this item 7. Such dis-
cussions may be combined.

2. The discussion and analysis required by
this paragraph (c)(2) is required to focus only
on material changes. Where the interim fi-
nancial statements reveal material change
from period to period in one or more signifi-
cant line items, the causes for the changes
should be described if they have not already
been disclosed; however, if the causes for a
change in one line item also relate to other
line items, no repetition is required. Appli-
cants need not recite the amounts of changes
from period to period which are readily com-
putable from the financial statements. This
discussion should not merely repeat numer-
ical data contained in the financial state-
ments. The information provided should in-
clude that which is available to the appli-
cant without undue effort or expense and
which does not clearly appear in the appli-
cant’s interim financial statements.

3. The applicant’s discussion of material
changes in results of operations should iden-
tify any significant elements of the appli-
cant’s income or loss from continuing oper-
ations which do not arise from or are not
necessarily representative of the applicant’s
ongoing business.

4. Applicants are encouraged but are not
required to discuss forward-looking informa-
tion. Any forward-looking information sup-
plied is expressly covered by the safe-harbor
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rule for projections, §563d.3b-6, under the cir-
cumstances specified in that rule.

(d) Lending activities. (1) Briefly describe
the applicable Federal and State restrictions
on the lending activities of the applicant, in-
cluding applicable laws affecting mortgage
loan interest rates. Also briefly describe the
applicant’s general policy concerning loan-
to-value ratios; customary methods of ob-
taining loan originations, such as the use of
loan consultants; approval of properties as
security for loans; the use of a loan com-
mittee, if any; and policies as to requiring
title, fire, and casualty insurance on secu-
rity properties. Indicate the applicant’s gen-
eral future intentions with respect to activi-
ties in secondary mortgage markets, includ-
ing transactions with the Federal Home
Loan Mortgage Corporation or mortgage
bankers. If significant, indicate loan service
fee income as a percentage of net interest in-
come for the years required by item 14(b).

(2) As to the lending area of the applicant,
describe briefly (i) the lending area restric-
tions, if any, applicable to the applicant, (ii)
the areas in which the applicant normally
lends, and (iii) any material loan concentra-
tion areas of the applicant. The descriptions
may include maps illustrating one or more of
these areas. Furnish an estimate of the hous-
ing vacancy rates in areas where the appli-
cant’s loan concentrations are located, if
practicable.

(3) Describe briefly the general long-term
nature of investment in mortgage loans and
the consequent effect upon the earnings
spread of savings associations. State the nor-
mal maturity of loans made by the applicant
on the security of single-family dwellings
and furnish an estimate as to the average
length of time the loans are outstanding.

(4) For each of the periods required by item
14(b), set forth in tabular form, excluding
fees which are not considered adjustments of
yield, the following:

(i) Average yield during the period on: (A)
Loan portfolio, (B) investment portfolio, (C)
other interest-earning assets, and (D) all in-
terest earning assets. Average yield should
be computed on no greater than a monthly
basis.

(ii) Average rate paid during the period on:
(A) Deposits, (B) borrowings and Federal
Home Loan Bank advances, (C) other inter-
est-bearing liabilities, (D) all interest-bear-
ing liabilities ((A), (B), and (C)). Average
rate paid should be computed on no greater
than a monthly basis.

(iii) Weighted-average yield at end of the
latest required period, for the items in items
(i) and (ii) of paragraph (4).

(iv) The net yield on average interest-earn-
ing assets (net interest earnings divided by
average interest-earning assets, with net in-
terest earnings equaling the difference be-
tween the dollar amount of interest earned
and paid). Average interest-earning assets
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should be determined on an interval no more
frequent than monthly.

(v) For each of the periods required by
item 14(b), set forth in tabular form: (A) The
dollar amount of change in interest income
and (B) the dollar amount of change in inter-
est expense. The changes should be seg-
regated for each major category of interest-
earning asset and interest-bearing liability
(as stated in items (i) and (ii) of paragraph
(4)) into amounts attributable to (I) changes
in volume (change in volume multiplied by
old rate), (2) changes in rates (change in rate
multiplied by old volume), and (3) changes in
rate-volume (change in rate multiplied by
the change in volume). The rate/volume
variances should be allocated on a consistent
basis between rate and volume variance and
the basis of allocation disclosed in a note to
the table.

(5) For each of the periods required by item
14(b), present the following:

(i) Return on assets (net income divided by
average total assets).

(ii) Return on equity (net income divided
by average equity).

(iil) Equity-to-assets ratio (average equity
divided by average total assets).

Instructions. Applicants should supply any
additional ratios which they deem necessary
to explain their operations.

(6) As of the end of the latest fiscal year re-
ported on, present separately the amounts of
loans in each category required by balance
sheet item T(b), §563c.102, which are due: (i)
In each of the three years following the bal-
ance sheet, (ii) after three through five
years, (iii) after five through ten years, (iv)
after ten through fifteen years, and (v) after
fifteen years.

In addition, present separately the total
amount of all such loans due after one year
which have predetermined interest rates and
floating or adjustable interest rates.

Instructions. 1. Scheduled principal repay-
ments should be reported in the maturity
category in which the payment is due.

2. Demand loans, loans having no stated
schedule of repayments and no stated matu-
rity, and overdrafts should be reported as
due in one year or less.

3. Determinations of maturities should be
based upon contract terms. However, such
terms may vary due to the applicant’s ‘‘roll-
over policy,” in which case the maturity
should be revised as appropriate and the roll-
over policy should be briefly discussed.

(7) Describe briefly the risk elements with-
in the loan and investment portfolios includ-
ing the applicant’s customary procedures re-
garding delinquent loans. As of the end of
each of the periods covered by the state-
ments of operation required by item 14(b)(1)
and as of the date of the latest statement of
financial condition required by item 14(a),
set forth in tabular form the amounts and
categories of nonaccrual, past due, restruc-
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tured, and potential problem loans (see Secu-
rities and Exchange Commission’s Securities
Act Industry Guide 3, section IIT C) and the
ratio of such loans to total assets. Where the
amount of real estate that has been in sub-
stance foreclosed, acquired by foreclosure, or
by deed in lieu thereof is significant, include
a brief description of the major properties
and a statement as to the applicant’s prob-
able losses, if any, upon disposition of such
properties.

(e) Savings activities. (1) State whether the
maximum rate of interest which the appli-
cant may pay is established by regulatory
authorities. State that, in the event of lig-
uidation of the applicant after conversion,
savings account holders will be entitled to
full payment of their accounts prior to pay-
ment to shareholders. Also indicate the per-
centage of total savings accounts which are
from out-of-state sources, if such total is sig-
nificant.

(2) Set forth in tabular form the amounts
of time deposit accounts by categories of in-
terest rates as of the dates of each balance
sheet filed. Each interest-rate category
should not be more than 200 basis points. As
of the date of the latest balance sheet, set
forth, in tabular form for each interest-rate
category, the amounts of savings maturing
during each of the three years following the
balance sheet date and the total maturing
thereafter.

(3) Disclose the weighted-average rate and
general terms (as well as formal provisions
for the extension of the maturity) of each
category of short-term borrowings required
by Balance Sheet Caption 14, §563c.102, along
with the maximum amount of borrowings in
each category outstanding at any month-end
during each period for which an end-of-pe-
riod balance sheet is required. In addition,
disclose the approximate average short-term
borrowings outstanding during the period
and the approximate weighted-average inter-
est rate (and a brief description of the means
used to compute such average) for such ag-
gregate short-term borrowings. The disclo-
sure required by this paragraph (3) need not
be furnished as regards borrowings in each
particular category when the aggregate
amount of such borrowings at the balance
sheet date does not exceed one percent of as-
sets at that date. Notwithstanding this re-
porting threshold, if the weighted average of
such borrowings outstanding during the year
exceeds one percent of assets at year-end and
significantly exceeds the amount of such
borrowings at year-end, the disclosure called
for by this paragraph (3) should be furnished.
This information is not required to be given
for any category of short-term borrowings
for which the average balance outstanding
during the period was less than 30 percent of
stockholders equity at the end of the period.

(f) Federal regulation. Describe briefly, to
the extent not otherwise covered by other
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items, Federal regulation of the applicant
and the conduct of its operations. In par-
ticular, describe briefly the insurance of ac-
counts and the general regulatory authority
of the Federal Deposit Insurance Corpora-
tion, the general regulatory authority of the
Office, and Federal regulatory capital re-
quirements, the results of failure to meet
those requirements, and the applicant’s reg-
ulatory capital position in relation to those
requirements. Also describe the assessment
authority and requirements of the Federal
Deposit Insurance Corporation, the Office,
the Financing Corporation, and the Resolu-
tion Funding Corporation. In addition, de-
scribe briefly applicable liquidity require-
ments under section 4A of the Home Owners’
Loan Act, as amended, the regulations there-
under, and State law. State the applicant’s
position with respect to those requirements.

(g) Federal Home Loan Bank System. De-
scribe briefly the Federal Home Loan Bank
System and state that the applicant is a
member. Such description shall include

(1) Limitations on borrowings,

(2) Recent loan policies of the applicant’s
Federal Home Loan Bank and current inter-
est rates, and

(3) Federal Home Loan Bank stock pur-
chase requirements and the applicant’s posi-
tion with respect to those requirements.

(h) State savings association law. If the ap-
plicant is converting to a State-chartered
stock association, describe briefly applicable
provisions of State law which have a mate-
rial effect on the business of the applicant.

(1) Federal and State taxation. Describe
briefly the Federal income tax laws applica-
ble to the applicant including:

(1) Permissible bad debt reserves;

(2) The applicant’s position with respect to
the maximum bad debt reserve limitations
as of the date of the latest statement of fi-
nancial condition required under item 14(a);

(3) Future increases in the effective income
tax rate;

(4) The date through which the applicant’s
Federal income tax returns have been au-
dited by the Internal Revenue Service; and

(5) The tax effect to the applicant of the
payment of cash dividends on capital stock
of the applicant after conversion.

Also describe briefly the State taxation of
the applicant.

(j) Competition. Describe the material
sources of competition for savings associa-
tions generally and indicate to the extent
practicable the applicant’s position in its
principal lending and savings markets.

Instruction. In answering item 7(j) give to
the extent known the association’s savings
and mortgage product market shares by
county in its geographic market. Also indi-
cate its rank and any material changes or
trends in its competitive standing.

(k) Office and other material properties. (1)
Furnish the location of the applicant’s home

§563b.101

office and each existing and approved branch
office and other office facilities (such as mo-
bile or satellite offices). State the total net
book value of all such offices as of the date
of the latest statement of financial condition
required by item 14(a). If any such office is
leased, state the expiration dates of such
leases.

(2) Describe briefly undeveloped land
owned by the applicant, including location,
net book value, and prospective use and
holding period. If the applicant or a sub-
sidiary owns or leases electronic data proc-
essing equipment principally for its own use,
describe briefly such equipment indicating
net book value if owned or the principal
lease terms if leased.

(1) Employees. State the number of persons
employed full time by the applicant includ-
ing executive officers listed under item 5.
State whether employees are represented by
a collective bargaining group and whether
the applicant’s relations with its employees
is satisfactory. Summarize briefly any loans,
profit sharing, retirement, medical, hos-
pitalization or other remuneration plans pro-
vided for employees not already included
pursuant to item 6.

(m) Service corporations. Describe briefly
the applicant’s investment in any subsidiary
and the major lines of business (including
any joint ventures) of the subsidiary which
are material to its operations.

(n) Legal proceedings. Furnish the informa-
tion regarding legal proceedings required to
be disclosed in a registration statement filed
with the Office under the Securities Ex-
change Act of 1934, 15 U.S.C. 78a et seq. In
particular, see item 103 of Regulation S-K, 17
CFR 229.103. Unless the context otherwise re-
quires, the word ‘‘registrant’ in that regula-
tion shall refer to the applicant.

(o) Additional information. The Office may
upon the request of applicant, and where
consistent with the protection of account
holders and others, permit the omission of
any of the information required by this item
or the furnishing in substitution therefor of
appropriate information of comparable char-
acter. The Office may also require the fur-
nishing of other information in addition to,
or in substitution for, the information re-
quired by this item in any case where such
information is necessary or appropriate for
an adequate description of the applicant’s
business done or intended to be done.

Item 8. Description of the Plan of Conversion

(a) A statement to the following effect
shall be inserted in the proxy statement im-
mediately preceding the information re-
quired by this item: The Office of Thrift Su-
pervision has given approval to the plan of
conversion, subject to its approval by asso-
ciation members and the satisfaction of cer-
tain other conditions. However, such ap-
proval by the Office does not constitute a
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recommendation or endorsement of the plan
by the Office.

(b) The proxy statement shall contain a de-
scription of the plan of conversion. Such de-
scription shall contain the information re-
quired by paragraphs (c) through (j) of this
item and such additional information as may
be necessary to accurately describe the ma-
terial provisions of the plan.

(c) Briefly describe the effects of conver-
sion from a mutual association to a stock as-
sociation including the following informa-
tion:

(1) State that savings accounts of the ap-
plicant will not be affected by the conversion
with respect to such matters as balances in
the accounts and the extent of insurance of
savings accounts by the Savings Association
Insurance Fund or the Bank Insurance Fund,
as the case may be;

(2) State whether savings and borrowing
members of the applicant will continue to
have voting rights in the applicant after con-
version, and describe any voting rights they
will have;

(3) State the present liquidation rights of
account holders and describe the liquidation
account to be established and maintained by
the applicant, including the conditions under
which such account will be paid, the interest
of eligible account holders and supplemental
eligible account holders in such account and
the formula by which such account will be
adjusted;

(4) State that the rights and obligations of
borrowers from the applicant will not be
changed in any manner;

(5) State that capital stock to be sold by
the applicant will not be insured by the Sav-
ings Association Insurance Fund or the Bank
Insurance Fund, as the case may be;

(6) State than none of the assets of the ap-
plicant will be distributed in order to effect
the conversion other than to pay expenses
incident thereto; and

(7) State briefly the reasons why manage-
ment is recommending the conversion, in-
cluding any advantages to the community
served by the applicant.

(d) With respect to the subscription rights
of members, furnish the following informa-
tion:

(1) The formula to be used for determining
the subscription rights of account holders to
purchase shares pursuant to §563b.3(c) (2),
(4, and (5);

(2) Any optional provisions included in the
plan of conversion pursuant to §563b.3(d) for
the purchase of shares of capital stock, in-
cluding the purchase priorities, limitation
on total purchases, the total number of
shares which may be purchased, and the for-
mula for the allocation;

(3) The allocation formulas to be used in
the event that there is an oversubscription
of shares at any time during the sale of
stock under the plan of conversion; and

12 CFR Ch. V (1-1-02 Edition)

(4) The use and time of the order forms
with respect to the exercise of subscription
rights.

(e)(1) Set forth on a per-share basis the es-
timated public offering price range of the
shares of capital stock to be sold pursuant to
the plan of conversion, except that an esti-
mated price range is not required to be stat-
ed if the offering of stock is not to com-
mence until after the meeting of association
members to vote on the plan of conversion;

(2) State that the offering price will be the
pro forma market value of such shares as de-
termined by the association’s management
and the underwriter, as the case may be; and

(3) State that all of the shares are required
to be sold.

(f) Unless the offering of stock is not to
commence until after the meeting of associa-
tion members to vote on the plan of conver-
sion, discuss: (1) The earnings per share of
the capital stock to be sold on a pro forma
basis as of the most recent year-end and in-
terim period required by item 14(b); and (2)
the book value per share on a pro forma basis
as of the most recent year-end and interim
period required by item 14(a).

Instructions: 1. Earnings and book value per
share shall be furnished without giving effect
to the estimated net proceeds from the sale
of the capital stock and then after giving ef-
fect to such proceeds, with all assumptions
used clearly stated.

2. In computing pro forma earnings, the ap-
plicant shall use the arithmetic average of
the (i) average yield on all interest-earning
assets (item 7(d)(4)(i)(D)) and (ii) average
rate paid on deposits (item 7(d)(4)(ii)(A)).

3. If significant changes in interest rates
occur during the periods presented, the Of-
fice will consider permitting alternative
computations proposed by an applicant that
are properly supported.

4. An appropriate statement should be in-
cluded which explains that the pro forma
data should not be relied upon as indicative
of the actual financial position or results of
continuing operations that will be experi-
enced by the applicant after its conversion.

(g) State the proposed commencement and
expiration dates of the subscription period
and describe any provisions in the plan of
conversion related to the timing or exten-
sion of the subscription period. Also, state:

(1) That a maximum subscription price will
be set forth in the offering circular used for
offering of subscription rights;

(2) That the actual subscription price will
be the public offering price;

(3) That the actual subscription price will
not exceed the maximum subscription price
shown on the order form; and

(4) That any difference between the max-
imum and actual subscription prices will be
refunded unless the subscribers affirmatively
elect to have the difference applied to the
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purchase of additional shares of capital
stock.

(h) Furnish the following information:

(1) Describe to the extent practicable the
applicant’s present intentions with respect
to listing the capital stock on an exchange
or otherwise providing a market for the pur-
chase and sale of the capital stock in the fu-
ture;

(2) Describe briefly the tax effect of the
conversion both to the applicant and to the
various classes of account holders receiving
nontransferable subscription rights to pur-
chase capital stock in the conversion;

(3) State that the plan of conversion is at-
tached as an exhibit to the proxy statement
(or will be made available on request if the
summary proxy statement provided for by
§563b.6(c)(2) is being used) and should be con-
sulted for further information.

(i)(1) State whether the plan of conversion
provides for unsubscribed capital stock to be
offered to the public through underwriters or
directly by the converting association. If
such is the case, provide the information to
the extent known required by item 6 of Form
OC and indicate the estimated timing of the
proposed offering.

(2) State whether the plan of conversion
provides for the purchase by any person or
group of any insignificant residue of shares
remaining at the conclusion of the offering.

(j) Furnish the following information in
tabular form regarding proposed purchases of
capital stock involving directors and officers
of the applicant:

(1) State the total number of shares pro-
posed to be purchased by all officers, direc-
tors and their associates as a group without
naming them.

(2) As to each officer and director named in
item 5(a), name him or her, state his or her
position, and the number of shares proposed
to be purchased by him or her.

(3) As to any officer, director or associate
thereof who proposes to purchase 1 percent
or more of the total number of shares of cap-
ital stock of the applicant to be outstanding,
name him or her, state his or her position,
and the number of shares proposed to be pur-
chased by him or her.

(4) With respect to the information re-
quired by items (1), (2) and (3) of paragraph
(j), indicate separately the number of shares
proposed to be purchased in each offering
category.

Instructions. With respect to the informa-
tion requested as to associates of officers and
directors, such information is required only
to the extent known. In a case where such
confirmation is not obtainable, only the
number of shares which the associate is
given subscription rights to purchase need be
disclosed.
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Item 9. Description of Capital Stock

(a) Furnish the information regarding cap-
ital stock of the applicant required to be dis-
closed in a registration statement filed with
the Office under the Securities Exchange Act
of 1934, 15 U.S.C. 78a et seq. In particular, see
item 202 of Regulation S-K, 17 CFR 229.202.
Unless the context otherwise requires, the
term ‘‘registrant’ in that regulation shall
refer to the applicant.

(b) An undertaking should be included in
the proxy statement that the applicant
where practical will use its best efforts to
encourage and assist a professional market
maker in establishing and maintaining a
market for the capital stock of the appli-
cant.

(c) Outline briefly the trading market that
is expected to exist for the capital stock fol-
lowing the conversion including the esti-
mated number of market makers and stock-
holders, and the anticipated success of the
applicant in listing the stock.

Instructions. Any discussion of the listing
of the applicant’s stock should include the
basic requirements that must be met for
such listing.

(d) If the rights evidenced by the capital
stock will be materially limited or qualified
by the rights of savings account holders or
borrowers, include the information regarding
the limitations or qualifications necessary
to enable investors to understand the rights
evidenced by the capital stock.

Item 10. Capitalization

Set forth in substantially the tabular form
indicated below the dollar amounts of the
capitalization of the applicant. Captions
below may be modified as appropriate.

(C) Pro
forma cap-
italization,
after giving
effect to the
conversion

(A) Capital-
ization as of
most recent
balance
sheet date

(B) Pro
forma adjust-
ments as a
result of con-
version

Deposits
FHL bank
ad-
vances.
Other
Borrowings
Capital
stock
Preferred
stock
Paid-in cap-
ital
Retained
earnings:
Restricted
Unrestricted

Total.

Instructions. 1. With respect to capital
stock, indicate in the table or in a footnote
the total number of shares to be authorized,
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the par or stated value of such shares, and
the number of shares to be sold as part of the
conversion.

2. With respect to the funds to be received
by the applicant from the sale of its capital
stock, indicate in the table the estimated
total amount of funds to be obtained and in
a footnote state the price per share used in
making the estimate. The total amount and
price per share shall be clearly identified as
being estimates.

3. With respect to Column A, the applicant
should use the most recent balance sheet
date required by item 14.

Item 11. Use of New Capital

State the principal purposes for which the
net proceeds to the applicant from the cap-
ital stock to be sold are intended to be in-
vested or otherwise used and the approxi-
mate amount intended for each such pur-
pose.

Instruction. Details of proposed invest-
ments are not to be given. There need be fur-
nished, for example, only a brief statement
of any investment or other activity of the
applicant which will be affected materially
by availability of the proceeds. Examples of
such activities may include expanded sec-
ondary market activities, larger scale lend-
ing projects, loan portfolio diversification,
increased liquidity investments, repayment
of debt, additional branch offices and other
facilities, service corporation investments,
and acquisitions.

Item 12. New Charter, Bylaws, or Other
Documents

Describe briefly any material differences
between the provisions of the existing char-
ter, bylaws, and any similar documents of
the applicant and those which will take ef-
fect after conversion.

Instruction. This item requires only a brief
summary of the provisions which are perti-
nent from both an investment stand-point
and a voting standpoint. A complete legal
description of the provisions referred to is
not required and should not be given. Do not
set forth the provisions verbatim; only a suc-
cinct resume is required.

Item 13. Other Matters

State that the applicant will register its
capital stock under section 12(g) of the Secu-
rities Exchange Act of 1934, as amended, and
that it will not deregister such stock for a
period of three years. It should be noted that
upon such registration the proxy rules, in-
sider trading reporting and restrictions, an-
nual and periodic reporting and other re-
quirements of that Act will be applicable.

Item 14. Financial Statements

NoOTES: 1. The following instructions speci-
fy the consolidated balance sheets, the con-

12 CFR Ch. V (1-1-02 Edition)

solidated statements of income, the consoli-
dated statements of cash flows, and stock-
holders’ equity required to be included in the
proxy statement. Subpart A of part 563c gov-
erns the certification, form, and content of
such financial statements, including the
basis of consolidation.

2. If the applicant has previously used an
audit period in connection with its certified
financial statements which does not coincide
with its fiscal year, such audit period may be
used in place of any fiscal year requirement
provided it covers a full twelve months’ oper-
ations and is used consistently.

(a) Consolidated balance sheets. (1) There
shall be furnished for the applicant and its
subsidiaries consolidated, audited balance
sheets as of the end of each of the two most
recent fiscal years.

(2) If the latest balance sheets furnished
under (1) of this paragraph are in excess of
135 days prior to the date of the Office’s ap-
proval of the conversion, there shall be fur-
nished an interim balance sheet as of a date
within 135 days of such approval. This in-
terim balance sheet need not be audited.

(b) Consolidated statements of income and
cash flows. (1) There shall be furnished for
the applicant and its subsidiaries and prede-
cessors consolidated, audited statements of
income and cash flows for each of the three
fiscal years preceding the date of the most
recent balance sheet furnished, except that
for periods prior to July 15, 1988, statements
of changes in financial position may be pro-
vided in lieu of statements of cash flows.

(2) In addition, for any interim period be-
tween the latest audited balance sheet and
the date of the most recent interim balance
sheet being filed, and for the corresponding
period of the preceding fiscal year, state-
ments of income and cash flows shall be fur-
nished. The interim financial statements
may be unaudited.

(c) Changes in stockholders’ equity. An anal-
ysis of the changes in each caption of stock-
holders’ equity presented in the balance
sheets shall be given in a note or separate
statement. This analysis shall be presented
in the form of a reconciliation of the begin-
ning balance to the ending balance for each
period for which an income statement is re-
quired to be furnished with all significant
reconciling items described by appropriate
captions.

(d) Financial statements of business acquired
or to be acquired. There shall be furnished the
information required by 17 CFR 210.3-05 and
210.11-01 to -03 regarding business acquired
or to be acquired.

(e) Separate financial statements of subsidi-
aries not consolidated and 50-percent- or less-
owned persons. There shall be furnished the
information required by 17 CFR 210.3-09 re-
garding separate financial statements of sub-
sidiaries not consolidated and 50-percent- or
less-owned persons.
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(f) Filing of other statements in certain cases.
The Office may, upon the request of the ap-
plicant, and where consistent with the pro-
tection of account holders and others, permit
the omission of one or more of the state-
ments herein required or the filing in substi-
tution therefor of appropriate statements of
comparable character. The Office may also
require the inclusion of other statements in
addition to, or in substitution for, the state-
ments herein required in any case where
such statements are necessary or appro-
priate for an adequate presentation of the fi-
nancial condition of any person whose finan-
cial statements are required, or whose state-
ments are otherwise necessary for the pro-
tection of account holders and others.

Item 15. Consents of Experts and Reports

(a) The proxy statement shall briefly de-
scribe all consents of experts filed pursuant
to §563b.8(p).

(b) The statement shall contain a report of
the independent public accountants who
have certified the financial statements and
other matters in the statement.

Instruction. The instruction on item 12
shall apply to paragraph (a) of this item.

Item 16. Attachments

There shall be attached to the proxy state-
ment distributed to association members and
others a copy of the applicant’s plan of con-
version as approved by the Office unless the
following procedure is observed. The associa-
tion may in the alternative set forth in the
proxy statement that the plan of conversion
will not be provided unless the recipient so
requests within a specified period by means
of a postage-paid postcard or other written
communication.

[64 FR 49596, Nov. 30, 1989, as amended at 59
FR 22735, May 3, 1994]

§563b.102
lars.

Form OC—Offering Circu-

ForM OC
[Facing Sheet]
OFFICE OF THRIFT SUPERVISION
1700 G Street, NW., Washington, DC 20552

Offering Circular

(Exact name of applicant as specified in
charter)

(Street address of applicant)

(City, State and Zip Code)

§563b.102

Offering Circular Form

Item 1. Information Required by and Use of
Form OC

The offering circular shall be dated as of
the date of its issuance. The offering circular
shall contain substantially the same infor-
mation required to be included in the proxy
statement of the applicant distributed to as-
sociation members to vote upon the plan of
conversion. Information of the type required
to be included in the proxy statement may
be omitted from the offering circular only to
the extent that it is clearly inapplicable. The
offering circular may be in ‘“‘wrap around”
form with the proxy statement attached.

Instructions. 1. The term ‘‘offering cir-
cular’ refers to both the offering circular for
the subscription offering and the offering cir-
cular for the public offering through an un-
derwriter or the direct community mar-
keting by the converting savings association
of the unsubscribed shares, unless otherwise
indicated.

2. The offering circular shall include such
information which the Chief Counsel or Dep-
uty Chief Counsel for Securities and Cor-
porate Structure, by interpretive release or
otherwise, has deemed necessary to comply
with this Form OC.

3. An offering circular for the subscription
offering in ‘“‘wrap around” form distributed
to association members and other persons
who have previously been furnished a copy of
the proxy statement need not contain the
proxy statement as an attachment provided
such offering circular states that a copy of
the proxy statement has previously been fur-
nished to such persons and that an addi-
tional copy thereof will be furnished prompt-
ly upon request to the applicant (with the
telephone number and mailing address of the
applicant stated).

Item 2. Additional Current Information
Required

Each offering circular shall, as of its re-
spective dates of issuance, include, to the ex-
tent available, the following additional cur-
rent information to the extent that such in-
formation is not already included in the
proxy statement:

(a) Information with respect to the vote of
association members upon the plan of con-
version and any other proposals considered
at the meeting of members.

(b) Information with respect to any recent
material developments in the business or af-
fairs of the applicant.

(c) Information with respect to the trading
market that is expected to exist for the cap-
ital stock following the conversion.

(d) Information, on the outside front cover
page, summarizing the results of any sepa-
rate subscription offering including the num-
ber of shares sold to eligible account holders,
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voting members and others, the price at
which the shares were sold, and the number
of unsubscribed shares.

(e) The information required by items
8(e)(1) and 8(f) of Form PS.

(f) Any other information necessary to
make such offering circular current, includ-
ing full financial statements of the applicant
within six months prior to the date of
issuance of such offering circular. In addi-
tion, a subscription offering circular shall
contain any more recent financial state-
ments which, at the time of commencement
of the subscription offering, it can be deter-
mined will be required to be included in an
offering circular to be used in the direct
community offering or public offering pursu-
ant to this paragraph (f).

Item 3. Statement Required in Offering
Circulars

There shall be set forth on the outside
cover page of every offering circular the fol-
lowing statement in capital letters printed
in bold-face Roman type at least as large as
ten-point modern type and at least two
points leaded:

THESE SHARES HAVE NOT BEEN AP-
PROVED OR DISAPPROVED BY THE OF-
FICE OF THRIFT SUPERVISION NOR
HAS SUCH OFFICE PASSED UPON THE
ACCURACY OR ADEQUACY OF THIS OF-
FERING CIRCULAR. ANY REPRESENTA-
TION TO THE CONTRARY IS UNLAW-
FUL.

Item 4. Preliminary Offering Circular

The outside front cover page of any pre-
liminary offering circular shall bear, in red
ink, the caption ‘“Preliminary Offering Cir-
cular,” the date of its issuance, and the fol-
lowing statement printed in type as large as
that used generally in the body of such offer-
ing circular.

““This offering circular has been filed with
the Office of Thrift Supervision, but has not
been authorized for use in final form. Infor-
mation contained herein is subject to com-
pletion or amendment. The shares covered
hereby may not be sold nor may offers to
buy be accepted prior to the time the offer-
ing circular is declared effective by the Of-
fice of Thrift Supervision. The offering cir-
cular shall not constitute an offer to sell or
the solicitation of an offer to buy nor shall
there be any sale of these shares in any
State in which such offer, solicitation or sale
would be unlawful prior to registration or
qualification under the securities laws of any
such State.”

Item 5. Information with Respect to Exercise
of Subscription Rights

Any offering circular which is required to
be delivered to subscribers shall describe all

12 CFR Ch. V (1-1-02 Edition)

material terms of the offering relating to the
exercise of subscription rights to the extent
that such description is not already in the
proxy statement. Such terms include the ex-
piration date, any subscription agent, meth-
od of exercising subscription rights, payment
for shares, delivery of stock certificates for
shares purchased, maximum subscription
price, possible reduction of subscription
price, relationship of subscription price to
public offering price, requirement that all
unsubscribed shares be sold, and any other
material conditions relating to the exercise
of subscription rights.

Item 6. Information with Respect to Public
Offering or Direct Community Offering

Each offering circular shall describe the
material terms of the plan or plans of dis-
tribution for all unsubscribed shares of cap-
ital stock to the extent such description is
not already in the proxy statement, includ-
ing the following:

(a) If the shares are to be offered through
underwriters, the outside front cover page of
both offering circulars shall give the infor-
mation called for by this paragraph. In the
case of the offering circular for any public
offering, such information shall be given in
substantially the tabular form set forth
below. In any other case, the information
may be given in narrative form. If the infor-
mation is not known at the time of the sub-
scription offering, so state and estimate.

Underwriting
Price to discounts Proceeds
public and com- | to applicant
missions
Per share . $ $ $
Total $ $ $

(b) An offering circular for a public offer-
ing or direct community marketing, where
the plan of conversion does not contain the
optional provision permitted by
§563b.3(d)(11), may omit the description re-
lating to the exercise of subscription rights
required by item 5.

(c) If any shares are to be offered through
underwriters, the offering circular for the
public offering shall state the names of the
principal underwriters and the respective
amounts underwritten by each. The names of
the principal underwriters other than the
managing underwriters and the respective
amounts to be underwritten may be omitted
from the offering circular for the subscrip-
tion offering, unless the plan of conversion
contains the optional provision permitted by
§563b.3(d)(11). Each offering circular shall
identify each principal underwriter having a
material relationship to the applicant and
state the nature of the relationship. Each of-
fering circular shall state briefly the nature
of the underwriter’s obligation to take the
unsubscribed shares.
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(d) The offering circular for the public of-
fering shall state briefly the discounts and
commissions to be allowed or paid to dealers
in connection with the sale of the
unsubscribed shares. Such information may
be omitted from the offering circular for any
subscription offering, unless the plan of con-
version contains the optional provision per-
mitted by §563b.3(d)(11).

(e) If any shares are to be offered through
underwriters, the offering circular for the
public offering shall identify any principal
underwriter that intends to confirm sales to
any accounts over which it exercises discre-
tionary authority and include an estimate of
the number of shares so intended to be con-
firmed. Such information may be omitted
from the offering circular for any subscrip-
tion offering.

Instructions. 1. Commissions include all
cash, securities, contracts, or anything else
of value, paid, to be set aside, disposed of, or
understandings made with or for the benefit
of any persons in which any underwriter or
dealer is interested, in connection with the
sale of the shares.

2. Only commissions paid by the applicant
in cash are to be included in the table. Any
other consideration to the underwriters shall
be set forth following the table with a ref-
erence thereto in the second column of the
table. Any finder’s fees or similar payments
shall be appropriately disclosed.

3. All that is required as to the nature of
the underwriters’ obligation is whether the
underwriters are or will be committed to
take and to pay for all of the shares if any
are taken, or whether it is merely an agency
or ‘“‘best efforts’ arrangement under which
the underwriters are required to take and
pay for only such shares as they may sell to
the public. Conditions precedent to the un-
derwriters’ taking the shares, including cus-
tomary ‘‘market outs,” need not be de-
scribed. If a ‘‘best efforts’” arrangement is
used, describe any standby commitments for
shares not sold.

(f) If any shares are to be sold by the con-
verting savings association through a direct
community marketing, indicate the timing
of the offering, the geographical area where
the offering will be made, the method to be
employed to market the shares, including
the frequency and nature of communications
or contracts with potential purchasers, any
preferences that will be given any such geo-
graphical area or class of potential pur-
chasers, and the limitations on purchases by
potential purchasers.

§563c.1

PART 563c—ACCOUNTING
REQUIREMENTS

Subpart A—Form and Content of Financial
Statements

Sec.

563c.1 Form and content of financial state-
ments.

563c.2 Definitions.

563c.3 Qualification of public accountant.

563c.4 Condensed financial information
[Parent only].

Subpart B [Reserved]

Subpart C—Financial Statement
Presentation

563c.101 Application of this subpart.
563c.102 Financial statement presentation.

AUTHORITY: 12 U.S.C. 1462a, 1463, 1464; 15
U.S.C. 78¢c(b), 78m, 78n, T8w.

SOURCE: 54 FR 49627, Nov. 30, 1989, unless
otherwise noted.

Subpart A—Form and Content of
Financial Statements

§563c.1 Form and content of financial
statements.

(a) This subpart A states the require-
ments as to form and content of finan-
cial statements included by a savings
association in the following docu-
ments. However, the Office’s regula-
tions governing the applicable docu-
ments specify the actual financial
statements that are to be included in
that document.

(1) Any proxy statement or offering
circular required to be used in connec-
tion with a conversion under part 563b
of this chapter.

(2) Any offering circular or nonpublic
offering materials required to be used
in connection with an offer or sale of
securities under part 563g of this chap-
ter.

(3) Any filing under the Securities
Exchange Act of 1934, 15 U.S.C. 78a et
seq., made pursuant to the require-
ments of part 563d of this chapter.

(b) Except as otherwise provided by
the Office by rule, regulation, or order
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